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Complaint 
[Filed January 21, 1960.] 


UNITED STATES DISTRICT COURT 


District oF COLUMBIA 


CourTAULps (ALABAMA) INC., 
LeMoyne, Alabama, 
Plaintiff, 


—against— 
Eart W. KiIntTNER, individually and as 


Chairman of the Federal Trade Com- 
mission, and A Nes 
RosBert T. SECREST, SIGURD ANDERSON, os Patel 
Wittiam C. Kern and Epwarp T. : 
Tait, individually and as Commission- 
ers of the Federal Trade Commission, 
and 


FEDERAL TRADE COMMISSION; 
Washington 25, D.C., 
Defendants. 


CoMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


Plaintiff, for its complaint herein, alleges: 


1. This action is brought pursuant to the provisions 
of Title 28, U. S. Code (28 U. S. C. §§ 1331, 1337), Sec- 
tion 10(b) of the Administrative Procedure Act (5 U.S.C. 
§ 1009(b) ) and the Declaratory Judgment Act (28 U. S. C. 
§§ 2201-2202) to enjoin, set aside, declare unlawful and 
annul (a) certain purported rules and regulations adopted 
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by defendants (hereinafter collectively called the Commis- 
sion), published in the Federal Register June 2, 1959, under 
the Textile Fiber Products Identification Act (15 U. S.C. 
§§ 70-70k) (hereinafter called the Act), (b) the denial by 
the Commission of plaintiff’s application for promulgation 
of a rule establishing and defining a separate and distinct 
generic name for cross-linked cellulosic fibers, and (c) the 
Commission’s Memorandum and Order, issued January 5, 
1960, denying plaintiff’s Petition for Rehearing and Re- 
consideration, and for other relief. A copy of such rules 
and regulations (hereinafter sometimes called the Final 
Rules) is annexed hereto as Appendix A and made a part 
hereof. A copy of such Memorandum and Order is an- 
nexed hereto as Appendix B and made a part hereof. 


2. This action arises under the Constitution and laws 
of the United States, including the laws regulating com- 
merce, and the matter in controversy exceeds the sum or 
value of $10,000, exclusive of interest and costs. This Court 
has jurisdiction under 28 U. S. C. §§ 1331 and 1337 and 
under §§ 305 and 306 of Title 11 of the District of Columbia 
Code (1951 ed.). 


3. Plaintiff is a corporation organized and existing 
under the laws of the State of Alabama and has its principal 
office at LeMoyne, Mobile County, Alabama. 


4. Defendant Commission is a resident of the District 
of Columbia. Defendant Kintner is Chairman, and de- 
fendants Secrest, Anderson, Kern and Tait are Commis- 
sioners of the Commission and maintain their official resi- 
dences in Washington, D. C. Defendants are charged with 
the performance of certain duties, according to law, under 
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the Act, including the making of such rules and regulations 
as may be necessary for administration and enforcement 
of the Act. 


5. Plaintiff has for many years been engaged in the 
business of manufacturing and selling fibers composed of re- 
generated cellulose. Such fibers have for many years con- 
stituted a distinct generic class known as rayon. 


6. For many years prior to the issuance of the Final 
Rules, the universally accepted definition of the generic name 
rayon has been a manufactured fiber composed of regener- 
ated cellulose. The Commission’s Trade Practice Rules for 
the Rayon and Acetate Textile Industry, promulgated after 
conferences with the textile industry, have since 1951 de- 
fined the generic name rayon in such terms. 


7. In July, 1958, plaintiff introduced commercially its 
new cross-linked cellulosic fibers. Such fibers differ chemi- 
cally and structurally from rayon fibers in that they are 
composed of cellulosic molecular chains which are chemically 
combined with non-cellulosic substances and through those 
substances are linked with other cellulosic chains. Such 
fibers possess materially different physical and textile char- 
acteristics from those of rayon fibers and have many end 
uses and applications different from those of rayon fibers. 


8. The new cross-linked cellulosic fibers introduced by 
plaintiff are manufactured by a process developed by plain- 
tiff after many years of costly research by plaintiff, com- 
panies affliated with plaintiff, and others. A patent cover- 
ing that process has issued, and other related patent applica- 
tions are now pending. 
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9. Plaintiff has since the summer of 1958 been engaged 
in the business of manufacturing, promoting and selling 
cross-linked cellulosic fibers. 


10. The Act, adopted September 3, 1958, to become 
effective March 3, 1960, requires, among other things, the 
identification by generic name of the fiber content of textile 
fiber products covered by the Act. 


11. The purpose of the Act and of the establishment of 
generic names and definitions thereunder is to protect pro- 
ducers and consumers against misbranding and false adver- 
tising of the fiber content of textile fiber products and to en- 
able consumers to distinguish between fibers of different 
properties. 


12. The Commission is authorized and directed by the 
Act to make such rules and regulations, including the estab- 
lishment of generic names of manufactured fibers, under 
and in pursuance of the terms of the Act, as may be neces- 
sary and proper for administration and enforcement of the 
Act. 


13. Generic names and the definitions thereof are to be 
established by the Commission under the Act after consulta- 
tion with the textile fiber industry and are to be mutually 
acceptable to the industry and the Commission. 


14. Prior to February 10, 1959, plaintiff applied to the 
Commission for promulgation of a rule establishing and 
defining a separate and distinct generic name for cross- 
linked cellulosic fibers and presented statements in support 
of such application. 
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15. On several occasions prior to February 10, 1959, 
plaintiff requested an opportunity to consult with the Com- 
mission or its staff with regard to proposed rules and regu- 
lations under the Act which were at that time being prepared 
by the Commission’s staff. Despite such requests, such pro- 
posed rules and regulations were never disclosed to plaintiff 
nor was plaintiff consulted with respect thereto prior to the 
publication therof. 


16. On February 10, 1959, a notice (hereinafter called 
the Notice) was published in the Federal Register stating 
that the Commission would, commencing on March 10, 
1959, hold a public hearing on proposed rules and regula- 
tions (hereinafter called the Proposed Rules) published 
therewith. 


17. Proposed Rule 7(h) defined the generic name rayon 
as a manufactured fiber formed from regenerated cellulose 
with less than 15% by weight chemically combined substitu- 
ents. Such definition drastically broadened the long-estab- 
lished and universally accepted definition of rayon and was 
an obvious effort to apply the generic name rayon to cross- 
linked cellulosic fibers. 


18. The Notice further stated that one of the matters 
to be considered at that hearing would be whether a rule 
should be promulgated establishing generic names and 
definition for cross-linked cellulosic fibers. 


19. From March 10 through March 12, 1959, public 
proceedings were held at Washington, D. C., at which repre- 
sentatives of the textile fiber industry and others presented 
oral and written statements on the Proposed Rules to mem- 
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bers of the Commission’s staff. At no time during the pres- 
entation of those statements was a member of the Commis- 
sion or a regularly appointed hearing examiner present. 


20. In the course of those public proceedings, plaintiff 
and others with whom plaintiff joined presented oral and 
written statements which, among other things, 


(a) opposed the broadened definition of the generic 
name rayon in Proposed Rule 7(h) on the ground, 
among others, that it was a drastic and unauthorized 
departure from the long-established and universally ac- 
cepted definition of rayon contrary to, and without any 
basis in, science, reason, the Act or the public interest; 


(b) proposed that Proposed Rule 7(h) be revised 
to define the generic name rayon, as it had theretofore 


universally and for many years been defined, as a manu- 
factured fiber composed of regenerated cellulose; 


(c) demonstrated that the broadened definition of 
the generic name rayon in Proposed Rule 7(h) did not 
as a matter of chemistry cover cross-linked cellulosic 
fibers ; 


(d) demonstrated the need for, and applied for pro- 
mulgation of, a rule establishing and defining a separate 
and distinct generic name for cross-linked cellulosic 
fibers; and 


(e) opposed the Proposed Rules to the extent that 
they were based solely on chemical criteria to the exclu- 
sion of important physical and textile fiber properties, 
with a resulting tendency to confuse consumers con- 
cerning the relationship between fiber nomenclature and 
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fiber properties, thereby subverting the basic purposes 
of the Act. 


21. Thereafter, the proceedings remained open for the 
submission of supplemental written statements as part of 
the public record. Several parties to the proceedings, in- 
cluding plaintiff, submitted such statements, plaintiff’s state- 
ments developing further its position as set forth in para- 
graph 20(a)-(e) hereof. 


22. Nowhere in the oral and written statements pre- 
sented pursuant to the Notice during the aforementioned 
proceedings and made public by the Commission was there 
any claim that the long-established and universally ac- 
cepted definition of rayon should be broadened as set forth 
in Proposed Rule 7(h), or any claim that such new defini- 
tion of rayon was necessary or proper for administration 
or enforcement of the Act, nor was any reasonable ground 
suggested for denying plaintiff’s application for promulga- 
tion of a rule establishing and defining a separate and 
distinct generic name for cross-linked cellulosic fibers, nor 
was any reasonable ground suggested for limiting the 
criteria for establishing generic names solely to chemical 
differences between fibers to' the exclusion of important 
physical and textile fiber properties. 


23. At no time during the aforementioned proceeding 
did the Commission or its staff make any public presentation 
of evidence, in the form of statements or otherwise, in 
support of the Proposed Rules. 


24. Between March 13, 1959, and June 2, 1959, rep- 
resentatives of plaintiff and of other manufacturers of 
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cellulosic fibers offered to aid the Commission in revising 
the Proposed Rules in light of the statements made during 
the aforementioned public proceedings, and specifically with 
respect to the definition of rayon in Proposed Rule 7(h). 
The Commission’s staff declined those offers and informed 
those representatives that the deliberations of the Commis- 
sion and of its staff with regard to such revisions were 
confidential. 


25. During the same period of time members of the 
Commission’s staff also advised the aforementioned repre- 
sentatives that in revising the Proposed Rules the Commis- 
sion and its staff would consider not only the oral and written 
statements made during the course of the aforementioned 
proceedings, and which were a part of the public record, 
but other matters as well. Plaintiff requested an opportunity 
to examine and comment upon such other matters. How- 
ever, the Commission’s staff informed plaintiff that such 
other matters were not part of the public record and were 
confidential, and would not be disclosed to plaintiff. 


26. During the same period of time, plaintiff made 
several requests for consultation with the Commission or 
its staff regarding its final rules and regulations. Despite 
such requests, such rules and regulations were never dis- 
closed to plaintiff, nor was plaintiff consulted in any way 
with respect thereto, prior to the publication thereof. 


27. On June 2, 1959, the Commission caused to be pub- 
lished in the Federal Register its Final Rules (Appendix A 
hereto) purportedly under the Act, to become effective 
March 3, 1960. 
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28. Final Rule 7(d) defines the generic name rayon as 
a manufactured fiber composed of regenerated cellulose, as 
well as manufactured fibers composed of regenerated cellu- 
lose in which substituents have replaced not more than 15% 
of the hydrogens of the hydroxyl groups. That definition 
is drastically different from the aforementioned long- 
established and universally accepted definition of the generic 
name rayon in that it includes a broad group of fibers never 
before known as rayon; it is significantly different from the 
broadened definition of rayon contained in Proposed Rule 
7(h); and it is so broad that it includes, as a matter of 
chemical definition, all presently known cross-linked cellu- 
losic fibers. 


29. Neither Final Rule 7 nor any other Rule contains 
a separate and distinct generic name and definition for 
cross-linked cellulosic fibers, despite plaintiff’s application 
for the establishment thereof. | 


30. The Final Rules, to the extent that they relate to 
the establishment and definition of generic names, are based 
solely on chemical compositions of fibers, to the exclusion 
of important physical and textile fiber properties. 


31. Nowhere in the oral and written statements pre- 
sented pursuant to the Notice during the aforementioned 
proceedings and made public by the Commission was there 
any claim that the long-established and universally accepted 
definition of rayon should be broadened as set forth in 
Final Rule 7(d), or any claim that such new definition of 
rayon was necessary or proper for administration or en- 
forcement of the Act, nor was any reasonable ground sug- 
gested for denying plaintiff’s application for promulgation 
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of a rule establishing and defining a separate and distinct 
generic name for cross-linked cellulosic fibers, nor was any 
reasonable ground suggested for limiting the criteria for 
establishing generic names solely to chemical differences be- 
tween fibers to the exclusion of important physical and 
textile fiber properties. 


32. The Final Rules, and particularly Final Rule 7(d), 
were developed by the Commission’s staff without partici- 
pation in such development by the Commission or any mem- 
ber thereof, and are hence invalid for lack of compliance 
with the requirement of the Act that the rules and regula- 
tions thereunder shall be made by the Commission (15 
U. S. C. §70(e)), or with the requirements of Section 4 
of the Administrative Procedure Act (5 U. S. C. § 1003). 


33. The Final Rules, and particularly Final Rule 7(d), 
were predicated in whole or in part upon secret communica- 
tions and consultations between persons outside the Com- 
mission and members of the Commission’s staff, the sub- 
stance of which was not disclosed to representatives of 
plaintiff upon proper demand, and hence such Final Rules 
are invalid for lack of compliance by the Commission and 
its staff with the requirements of public rule-making con- 
tained in Section 4 of the Administrative Procedure Act 
(5 U.S. C. § 1003). 


34. Final Rule 7(d) is the result of the determination 
by the Commission’s staff, formulated prior to the afore- 
mentioned public proceedings, as disclosed by the facts 
described in paragraphs 14-31 hereof, to include cross- 
linked cellulosic fibers within the definition of the generic 
name rayon without regard to the evidence and statements 
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submitted and made a part of the public record, and is 
hence invalid in that those proceedings were a mere sham 
and not the public rule-making contemplated by Section 4 
of the Administrative Procedure Act (5 U. S. C. § 1003). 


35. The Final Rules, and particularly Final Rule 7(d), 
are invalid in that they do not contain the concise general 
statement of their basis and purpose required by Section 
4(b) of the Administrative Procedure Act (5 U. S. C. 
§ 1003(b) ). 


36. The Final Rules, and particularly Final Rule 7(d), 
are invalid in that they impose a sanction and constitute a 
substantive rule and order beyond the jurisdiction delegated 
to the Commission and are not authorized by law, in viola- 
tion of Section 9(a) of the Administrative Procedure Act 
(5 U.S. C. 1008(a)). 


37. Final Rule 7(d) is invalid as beyond the authority 
conferred on the Commission by the Act in so far as it 
changes the long-established and universally accepted defi- 
nition of the generic name rayon. 


38. The definition of the generic name rayon contained 
in Final Rule 7(d) was established without appropriate 
consultation by the Commission with the textile fiber indus- 
try and is not acceptable to plaintiff and other members of 
the industry, and is hence invalid for lack of compliance 
with the requirements for establishing and defining generic 
names under the Act as set forth in paragraph 13 hereof. 


39. The Final Rules, and particularly Final Rule 7(d), 
are contrary to law, arbitrary, capricious, an abuse of the 
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Commission’s discretion and contrary to, and without sup- 
port in, the record in that, among other things, they 


(a) deny without justification plaintiff’s application 
for promulgation of a rule establishing and defining a 
generic name and definition for cross-linked cellulosic 
fibers separate and distinct from the generic name 
rayon, despite major chemical, physical and textile dif- 
ferences between those fibers and fibers heretofore 
universally known as rayon; 


(b) require without justification the identification 
as rayon of a wide variety of fibers never before known 
or identified as rayon, including not only plaintiff’s 
cross-linked cellulosic fibers, for example, but also fibers 
unsuitable for any textile use (including some which 
dissolve in water) ; 


(c) include within the single generic name rayon, 
contrary to the purposes of the Act, fibers of widely 
differing chemical, physical and textile characteristics 
and properties to the extent that the purpose of the Act 
to protect producers and consumers from misbranding 
and false advertising and to enable consumers to dis- 
tinguish between fibers of different properties is sub- 
verted ; 


(d) define the generic name rayon in terms of stand- 
ards and criteria which are without any justification 
and which are prejudicially inconsistent with the stand- 
ards and criteria used to define generic names for cer- 
tain other fibers; and 


(e) limit the criteria considered in the establish- 
ment of generic names for textile fibers solely to chem- 
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ical factors, to the exclusion of distinctive and important 
physical and textile properties. 


40. The Final Rules, and particularly Final Rule 7(d), 
will deprive plaintiff of property without due process of law, 
contrary to the provisions of the Fifth Amendment to the 
Constitution of the United States. 


41. On September 28, 1959, plaintiff filed a Petition 
for Rehearing and Reconsideration requesting rehearing 
and reconsideration by the Commission of the definition of 
the generic name rayon contained in Final Rule 7(d) and of 
plaintiff’s application for promulgation of a rule establish- 
ing and defining a separate and distinct generic name for 
cross-linked cellulosic fibers. Thereafter, that Petition was 
joined in and supported by the manufacturers of approxi- 
mately 85% of all rayon produced in the United States. 


42. On November 2, 1959, no action having been taken 
on plaintiff’s Petition for Rehearing and Reconsideration, 
plaintiff filed a Request for Oral Argument on that Peti- 
tion. 


43. On January 5, 1960, the Commission issued its 
Memorandum and Order (Appendix B hereto) denying in 
all respects plaintiff’s Petition for Rehearing and Recon- 
sideration and plaintiff’s Request for Oral Argument. 


44. The denial of plaintiff’s Petition for Rehearing and 
Reconsideration and of its Request for Oral Argument 
was contrary to law, arbitrary, capricious, an abuse of the 
Commission’s discretion, contrary to, and without support 
in, the record, and otherwise improper, for the reasons set 
forth in paragraphs 32-40 hereof. 


45. The Commission intends to enforce the Final Rules 
on March 3, 1960, and thereafter, and the failure or refusal 
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on that date or thereafter of plaintiff or its customers to 
identify cross-linked cellulosic fibers as rayon will constitute 
a violation of the Act and a misdemeanor, the penalties for 
which include a fine of not more than $5,000 and imprison- 
ment for not more than one year, or both. 


46. The identification of cross-linked cellulosic fibers 
as rayon as required by Final Rule 7(d) will cause pro- 
ducers and consumers of textile fiber products to be con- 
fused with regard to different fibers, and will deny plain- 
tiff as a producer of both cross-linked cellulosic fibers and 
rayon protection against misbranding and false advertising 
of the fiber content of textile fiber products, contrary to the 
express purpose of the Act. 


47, Enforcement of Final Rule 7(d) will immediately 
and irreparably injure the business of plaintiff. Plaintiff’s 
sales of cross-linked cellulosic fibers will be substantially 
lower if those fibers must be identified by the generic name 
rayon rather than by a separate and distinct generic name 
and plaintiff will be deprived of the opportunity to exploit 
such fibers commercially without improper and artificial re- 
straints. Plaintiff’s property rights in the good will of the 
public and of plaintiff’s customers will immediately be sub- 
stantially, adversely and irreparably affected. 


48. Although the Final Rules will not become effective 
until March 3, 1960, the logistics of marketing require 
plaintiff, its customers and all others concerned with mar- 
keting cross-linked cellulosic fibers and products manufac- 
tured therefrom to treat those Final Rules as presently 
effective. For example, labels are presently being attached 
to products containing plaintiff’s cross-linked cellulosic 
fibers which will be sold on or after March 3, 1960, and 
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advertising programs and copy in respect of such products 
for use after that date are now being prepared and used. 
Thus plaintiff is and has been suffering and will continue 
to suffer substantial and irreparable injury as a result of 
the promulgation and impending enforcement of those 
Final Rules. 


49. Plaintiff has exhausted its administrative remedies. 
50. Plaintiff has no adequate remedy at law. 


WHEREFORE, plaintiff prays: 


(a) That the Court, pending final hearing and de- 
termination of this action, enter an order granting a 
preliminary injunction staying the effective date of, and 
restraining the Commission from enforcing, its Final 
Rules and its Memorandum and Order of January 5, 
1960, to the extent that they require the identification as 
rayon of manufactured fibers other than manufactured 
fibers composed of regenerated cellulose; 


(b) That the Court, upon final hearing and determi- 
nation of this action, enter a decree permanently enjoin- 
ing, setting aside, declaring unlawful and annulling the 
aforesaid Final Rules and the Commission’s Memoran- 
dum and Order of January 5, 1960, to the extent that 
they define rayon as manufactured fibers composed of 
regenerated cellulose in which substituents have re- 
placed not more than 15% of the hydrogens of the hy- 
droxyl groups and deny plaintiff’s application for pro- 
mulgation of a rule establishing and defining a separate 
and distinct generic name for cross-linked cellulosic fi- 
bers; 
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(c) That the Court, upon final hearing and determi- 
nation of this action, enter a decree directing that the 
Commission promulgate a rule establishing the definition 
of the generic name rayon as a manufactured fiber com- 
posed of regenerated cellulose; 


(d) That the Court, upon final hearing and determi- 
nation of this action, enter a decree directing that the 
Commission conduct a hearing, before the Commission 
en banc, or before one or more members of the Commis- 
sion, or before a regularly appointed hearing examiner, 
to promulgate a rule on the basis of information received 
at such proceeding establishing and defining a separate 
and distinct generic name for cross-linked cellulosic fi- 
bers reasonably acceptable to the textile fiber industry 
and not based solely on considerations of chemical prop- 
erties to the exclusion of distinctive physical and textile 
properties, and further directing that there shall be in- 
corporated in such rule a concise general statement of 
the basis and purpose thereof ; 


(e) That plaintiff have such other and further relief 
as the Court may deem just and equitable. 


January 19, 1960. 


[Signed by attorney for plaintiff.] 


19 


Complaint Appendix A—Rules and Regulations under 
the Textile Fiber Products Identification Act 


SUBCHAPTER C—REGULATIONS UNDER SPECIFIC 
ACTS OF CONGRESS* 


PART 303—RULES AND REGULATIONS UNDER 
THE TEXTILE FIBER PRODUCTS IDENTIFI- 
CATION ACT’ 


On February 5, 1959, a notice of proposed rule-making 
was issued by the Commission and published in the FeperaL 


*24 Fed. Reg. 4480-4487 (June 2, 1959). 

1The Federal Trade Commission today announced its policy with 
regard to section 15 of the Textile’ Fiber Products Identification Act, 
which states in part that “The Commission shall provide for the ex- 
ception of any textile fiber product acquired prior to the effective date 
of this Act.” The announcement reads: 

“The exception provided by section 15 of the Act shall apply to 
textile fiber products acquired prior to the effective date of the Act 
(March 3, 1960) where such products are marketed or handled on or 
after March 3, 1960 in the same basic form as that in which they were 
acquired, but shall not apply to textile fiber products manufactured or 
processed on or after March 3, 1960, from other textile fiber products 
acquired prior to that date where such manufacturing or processing 
changes the basic form of the textile fiber product to the extent that 
it becomes a different type of product. For example, the exception 
would apply to yarns, fabrics or garments acquired prior to March 3, 
1960, which are marketed or handled on or after that date as yarns, 
fabrics, or garments, respectively, without any change in the form of 
such products, but such exception would not apply to fabrics manu- 
factured on or after March 3, 1960. from yarns or fibers acquired 
prior to that date, or to garments manufactured on or after March 3. 
1960, from fabrics acquired prior to that date. Fabrics acquired in the 
greige before March 3, 1960, but processed or finished after that date 
would not lose their right to exception as a result of such processing 
or finishing operation. 

“On or after March 3, 1960, any person who desires to claim the 
exception provided by section 15 of the Act must be able to establish 
by records or other competent means that the products as to which 
he claims the exception were acquired in the same basic form prior 
to March 3, 1960, and that he is entitled to the exception claimed.” 
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REGISTER on.February 10, 1959. Such notice stated that 
the Commission would on March 10, 1959, at 10:00 a.m., 
e.s.t., hold a public hearing on proposed rules and regula- 
tions under the Textile Fiber Products Identification Act. 
A draft of the proposed rules and regulations was made a 
part of the notice, together with other specified matters for 
consideration on the question of whether additional rules 
should be promulgated. 

Pursuant to such notice public hearing was held on 
March 10, 1959 and continued through March 12, 1959, and 
interested persons were afforded the opportunity of partici- 
pating in the rule-making procedure by submitting orally 
or in writing on the date of the hearing, or in writing prior 
to the close of business on March 17, 1959, their views, 
arguments, or other pertinent data with respect thereto. 
Those wishing to submit in writing further views, argu- 
ment or data in response to that submitted on or before the 
date of hearing, were afforded the opportunity of doing so 
within ten days after such hearing was closed. All views, 
arguments, and data presented pursuant to the hearing have 
been made a part of the record. 

After due consideration of the proposed rules and regula- 
tions, suggested amendments, revisions, deletions, and addi- 
tions thereto, together with all views, arguments, and other 
data submitted, the following rules and regulations under the 
Textile Fiber Products Identification Act are hereby promul- 
gated and made effective as of March 3, 1960. 


Sec. 
303.1 Terms defined. 
303.2 General requirements. 


303.3 Fibers present in amounts of 5 percent or less. 
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English language requirement. 

Abbreviations, ditto marks, and asterisks pro- 
hibited. 

Generic names of fibers to be used. 


Generic names and definitions for manufactured 
fibers. 


Procedure for establishing generic names for manu- 
factured fibers. 


Use of fur-bearing animal names and symbols 
prohibited. 


Fiber content of elastic yarn or material. 


Floor coverings containing backings, fillings, and 
paddings. 


Trimmings of household textile articles. 

Sale of remnants and products made of remnants. 
Products containing unknown fibers. 

Label and method of affixing. 


Arrangement and disclosure of information on 
labels. 


Use of fiber trademarks and generic names on 
labels. 


Labels naming fibers not present. 


Name or other identification required to appear on 
labels. 


Registered identification numbers. 


22 


Complaint Appendix A—Rules and Regulations under the 
Textile Fiber Products Identification Act 


Marking of samples, swatches, or specimens and 
products sold therefrom. 


Products containing linings, interlinings, fillings, 
and paddings. 


Textile fiber products containing superimposed or 
added fibers. 


Pile fabrics and products composed thereof. 
Sectional disclosure of content. 
Ornamentation. 

Use of the term “All” or “100 percent.” 
Products contained in packages. 


Labeling of pairs or products containing two or 
more units. 


Textile fiber products in form for consumer. 
Invoice in lieu of label. 
Products containing reused stuffing. 


Country where imported textile fiber products are 
processed or manufactured. 


Change in form of imported textile fiber products. 
Use of terms “virgin” or “new.” 


Form of separate guaranty. 
Form of continuing guaranty from seller to buyer. 


Continuing guaranty filed with Federal Trade Com- 
mission. 


23 


Complaint Appendix A—Rules and Regulations under the 
Textile Fiber Products Identification Act 

Sec. 

303.39 Maintenance of records. 


303.40 Use of terms in written advertisements which imply 
presence of a fiber. 


303.41 Use of fiber trademarks and generic names in ad- 
vertising. 


303.42 Arrangement of information in advertising textile 
fiber products. 


303.43 Fiber content tolerances. 
303.44 Products not intended for uses subject to the act. 
303.45 Exclusions from the act. 

AutHority: §§ 303.1 to 303.45 issued under sec. 7, 
72 Stat. 1717; 15 U.S.C. 70e. 
§ 303.1 Terms defined. 


As used in this part, unless the context otherwise spe- 
cifically requires: 


(a) The term “Act” means the “Textile Fiber Products 
Identification Act” (approved September 2, 1958, 85th 
Congress, 2d Sess.; 15 U.S.C. 70, 72 Stat. 1717). 


(b) The terms “rule,” “rules,” “regulations,” and 
“rules and regulations” mean the rules and regulations pre- 
scribed by the Commission pursuant to section 7(c) of the 
Act. 


(c) The definition of terms contained in section 2 of 
the Act shall be applicable also|to such terms when used in 
rules promulgated under the Act. 
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(d) The term “United States” means the several States, 
the District of Columbia, and the Territories and posses- 
sions of the United States. 


(e) The terms “required information” and “informa- 
tion required” mean such information as is required to be 
disclosed on labels or invoices and in advertising under the 
Act and regulations. 


(£) The terms “label,” “labels,” “labeled,” and “label- 
ing” mean the stamp, tag, label, or other means of identi- 
fication, or authorized substitute therefor, required to be 
on or affixed to textile fiber products by the Act and regu- 
lations and on which the information required is to appear. 


(g) The terms “marketing or handling” and “marketed 
or handled,” when applied to textile fiber products, mean 
any one or all of the transactions set forth in section 3 
of the Act. 


(h) The terms “invoice” and “invoice or other paper” 
mean a written account, order, memorandum, list, or cata- 
logue, which is issued to a purchaser, consignee, bailee, 
correspondent, agent, or any other person, in connection with 
the marketing or handling of any textile fiber product 
transported or delivered to such person. 


(i) The term “outer coverings of furniture, mattresses, 
and box springs” means those coverings as are permanently 
incorporated in such articles. 


(j) The term “wearing apparel” means any costume or 
article of clothing or covering for any part of the body worn 
or intended to be worn by individuals. 


(k) The term “beddings” means sheets, covers, blan- 
kets, comforters, pillows, pillowcases, quilts, bedspreads, 
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pads, and all other textile fiber products used or intended to 
be used on or about a bed or other place for reclining or 
sleeping but shall not include furniture, mattresses or box 
springs. 

(1) The term “headwear” means any textile fiber prod- 
uct worn exclusively on or about the head or face by indi- 
viduals. 


(m) The term “backings,” when applied to floor cover- 
ings, means that part of a floor covering to which the pile, 
face, or outer surface is woven, tufted, hooked, knitted, or 
otherwise attached, and which provides the structural base 
of the floor covering. The term “backing” shall also include 
fabrics attached to the structural base of the floor covering 
in such a way as to form a part of such structural base, but 
shall not include the pile, face, or outer surface of the floor 
covering or any part thereof. 

(n) The term “elastic material” means a fabric com- 


posed of a yarn consisting of an elastomer or a covered 
elastomer. 


(0) The term “coated fabric” means any fabric which 
is coated, filled, impregnated, or laminated with a continu- 
ous-film-forming polymeric composition in such a manner 
that the weight added to the base fabric is at least 35 per- 
cent of the weight of the fabric before coating, filling, im- 
pregnation, or lamination. 


(p) The term “upholstered product” means articles of 
furniture containing stuffing and shall include mattresses 
and box springs. 


(q) The term “ornamentation” means any fibers or 
yarns imparting a visibly discernible pattern or design to 
a yarn or fabric. 
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(r) The term “fiber trademark” means a word or words 
used by a person to identify a particular fiber produced or 
sold by him and to distinguish it from fibers of the same 
generic class produced or sold by others. Such term shall 
not include any trade mark, product mark, house mark, 
trade name or other name which does not identify a partic- 
ular fiber. 


(s) The term “wool” means the fiber from the fleece of 
the sheep or lamb of hair of the Angora or Cashmere goat 
(and may include the so-called specialty fibers from the hair 
of the camel, alpaca, llama, and vicuna) which has never 
been reclaimed from any woven or felted wool product. 


(t) The term “reprocessed wool“ means the resulting 
fiber when wool has been woven or felted into a wool prod- 
uct which, without ever having been utilized in any way by 
the ultimate consumer, subsequently has been made into a 
fibrous state. 


(u) The term “reused wool” means the resulting fiber 
when wool or reprocessed wool has been spun, woven, 
knitted or felted into a wool product which, after having 
been used in any way by the ultimate consumer, subse- 
quently has been made into a fibrous state. 


§ 303.2 General requirements. 


(a) Each textile fiber product, except those exempted 
or excluded under section 12 of the Act, shall be labeled or 
invoiced in conformity with the requirements of the Act 
and regulations. 


(b) Any advertising of textile fiber products subject 
to the Act, shall be in conformity with the requirements of 
the Act and regulations. 
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(c) The requirements of the Act and regulations shall 
not be applicable to products required to be labeled under the 
Wool Products Labeling Act of 1939 (Public Law 76-850, 
15 U.S.C. 68, 54 Stat. 1128). 


(d) Any person marketing or handling textile fiber 
products who shall cause or direct a processor or finisher 
to label, invoice, or otherwise identify any textile fiber 
product with required information shall be responsible under 
the Act and regulations for any failure of compliance with 
the Act and regulations by reason of any statement or omis- 
sion in such label, invoice, or other means of identification 
utilized in accordance with his direction: Provided, That 
nothing herein shall relieve the processor or finisher of any 
duty or liability to which he may be subject under the Act 
and regulations. 


§ 303.3 Fibers present in amounts of 5 percent or less. 


(a) In disclosing the constituent fibers in required in- 
formation, no fiber present in the amount of five percentum 
or less of the total fiber weight shall be designated by its 
generic name or fiber trademark, but shall be designated as 
“other fiber”. 


(b) Where more than one of such fibers are present in 
a product, they shall be designated in the aggregate as 
“other fibers”. 


§ 303.4 English language requirement. 


All required information shall be set out in the English 
language. If the required information appears in a lan- 
guage other than English, it also shall appear in the English 
language. The provisions of this section shall not apply to 
advertisements in foreign language newspapers or period- 
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icals, but such advertising shall in all other respects com- 
ply with the Act and regulations. 


§ 303.5 Abbreviations, ditto marks, and asterisks pro- 
hibited. 


(a) In disclosing required information, words or terms 
shall not be designated by ditto marks or appear in foot- 
notes referred to by asterisks or other symbols in required 
information, and shall not be abbreviated except as per- 
mitted in § 303.33(d). 


(b) Where the generic name of a textile fiber is re- 
quired to appear in immediate conjunction with a fiber 
trademark in advertising, labeling, or invoicing, a disclosure 
of the generic name by means of a footnote, to which refer- 


ence is made by use of an asterisk or other symbol placed 
next to the fiber trademark, shall not be sufficient in itself 
to constitute compliance with the Act and regulations. 


§ 303.6 Generic names of fibers to be used. 


(a) Except where another name is permitted under the 
Act and regulations, the respective generic names of all 
fibers present in the amount of more than five percentum 
of the total fiber weight of the textile fiber product shall 
be used when naming fibers in the required information; 
as for example: “cotton,” “rayon,” “silk,” “linen,” “nylon,” 
etc, 


(b) Where a textile fiber product contains the hair or 
fiber of a fur-bearing animal present in the amount of more 
than five percent of the total fiber weight of the product, 
the name of the animal producing such fiber may be used 
in setting forth the required information, provided the name 
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of such animal is used in conjunction with the words “fiber.” 
“hair,” or “blend;” as for example: 
80% Rabbit Hair 
20% Nylon 


or 
80% Silk 
20% Mink Fiber 


(c) The term “fur fiber’ may be used to describe the 
hair or fur fiber or mixtures thereof of any animal or 
animals other than the sheep, lamb, Angora goat, Cashmere 
goat, camel, alpaca, Ilama or vicuna where such hair or 
fur fiber or mixture is present in the amount of more than 
five percent of the total fiber weight of the textile fiber prod- 
uct and no direct or indirect representations are made as 
to the animal or animals from which the fiber so designated 
was obtained: as for example: 


60% Cotton 
40% Fur Fiber 
or 
50% Nylon 
30% Mink Hair 
20% Fur Fiber 
(d) Where textile fiber products subject to the Act 
contain (1) wool, (2) reprocessed wool, or (3) reused wool 
in amounts of more than five percent of the total fiber 


weight, such fibers shall be designated and disclosed as wool. 
reprocessed wool, or reused wool as the case may be. 
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§ 303.7 Generic names and definitions for manufactured 
fibers. 

Pursuant to the provisions of section 7(c) of the 
Act, the following generic names for manufactured fibers, 
together with their respective definitions, are hereby es- 
tablished : 

(a) Acrylic. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer com- 


posed of at least 85 percent by weight of acrylonitrile units 
(-Ch2-CH-). 


CN 
(b) Modacrylic. A manufactured fiber in which the 
fiber-forming substance is any long chain synthetic polymer 


composed of less than 85 percent but at least 35 percent 
by weight of acrylonitrile units (-CH2-CH). 


CN 
(c) Polyester. A manufactured fiber in which the 
fiber-forming substance is any long chain synthetic polymer 
composed of at least 85 percent by weight of an ester of a 
dihydric alcohol and terephthalic acid (ssHOOC-CeHs- 
COOH). 


(d) Rayon. A manufactured fiber composed of re- 
generated cellulose, as well as manufactured fibers composed 
of regenerated cellulose in which substituents have replaced 
not more than 15 percent of the hydrogens of the hydroxyl 
groups. 

(e) Acetate. A manufactured fiber in which the fiber- 
forming substance is cellulose acetate. Where not less than 
92 percent of the hydroxyl groups are acetylated, the term 
triacetate may be used as a generic description of the fiber. 
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(£) Saran. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer com- 
posed of at least 80 percent by weight of vinylidene chloride 
units (-CHz-CCl:-). 

(g) Aslon. A manufactured fiber in which the fiber- 
forming substance is composed of any regenerated naturally 
occurring proteins. 

(h) Nytril. A manufactured fiber containing at least 
85 percent of a long chain polymer of vinylidene dinitrile 
(-CHz-C(CN )2-) where the vinylidene dinitrile content is 
no less than every other unit in the polymer chain. 

(i) Nylon. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polyamide 
having recurring amide groups (-C-NH-) as an integral 


O 


part of the polymer chain. 


(j) Rubber. A manufactured fiber in which the fiber- 
forming substance is comprised of natural or synthetic 
rubber. 

(k) Spandex. A manufactured fiber in which the fiber- 
forming substance is a long chain synthetic polymer com- 
prised of at least 85 percent of a segmented polyurethane. 

(1) Vinyl. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer com- 
posed of at least 50 percent by weight of vinyl alcohol units 
(-CH2-CHOH-), and in which the total of the vinyl alcohol 
units and any one or more of the various acetal units is at 
least 85 percent by weight of the fiber. 

(m) Olefin. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer 
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composed of at least 85 percent by weight of ethylene, propy- 
lene, or other olefin units. 


(n) Vinyon. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer com- 
posed of at least 85 percent by weight of vinyl chloride 
units (-CH2-CHC1-). 

(o) Metallic. A manufactured fiber composed of metal, 
plastic-coated metal, metal-coated plastic, or a core com- 
pletely covered by metal. 


(p) Glass. A manufactured fiber in which the fiber- 
forming substance is glass. 


§ 303.8 Procedure for establishing generic names for man- 
ufactured fibers. 


(a) Prior to the marketing or handling of a manu- 
factured fiber for which no generic name has been estab- 
lished by the Commission, the manufacturer or producer 
thereof shall file a written application with the Commission, 
requesting the establishment of a generic name for such 
fibers, stating therein: 


(1) The reasons why the applicant’s fiber should not 
be identified by one of the generic names established by 
the Commission in § 303.7; 


(2) The chemical composition of the fiber, including 
the fiber-forming substances and respective percentages 
thereof, together with samples of the fiber; 


(3) Suggested names for consideration as generic, 
together with a proposed definition for the fiber; 


(4) Any other information deemed by the applicant 
to be pertinent to the application, including technical data in 
the form of test methods; 
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(5) The earliest date on which the application proposes 
to market or handle the fiber in commerce for other than 
developmental or testing purposes. 


(b) Upon receipt of the application, the Commission 
will, within sixty (60) days, either deny the application 
or assign to the fiber a numerical or alphabetical symbol 
for temporary use during further consideration of such 
application. 


(c) After taking the necessary procedure in considera- 
tion of the application, the Commission in due course shall 
establish a generic name or advise the applicant of its 
refusal to grant the application and designate the proper 
existing generic name for the fiber. 


§ 303.9 Use of fur-bearing animal names and symbols 
prohibited. 


(a) The advertising or the labeling of a textile fiber 
product shall not contain any names, words, depictions. 
descriptive matter, or other symbols which connote or sig- 
nify a fur-bearing animal, unless such product or the part 
thereof in connection with which the names, words, depic- 
tions, descriptive matter, or other symbols are used is a fur 
product within the meaning of the Fur Products Labeling 
Act. 


(b) Subject to the provisions of paragraph (a) of 
this section and § 303.6, a textile fiber product shall not be 
described or referred to in any manner in an advertisement 
or label with: 


(1) The name or part of the name of a fur-bearing 
animal, whether as a single word or a combination word, or 
any coined word which is phonetically similar to a fur- 
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bearing animal name, or which is only a slight variation 
in spelling of a fur-bearing animal name or part of the 
name. As for example, such terms as “Ermine,” “Mink,” 
“Persian,” “Broadtail,” “Beaverton,” “Marmink,” “Sable- 
lon,” “Lam,” “Pershian,”’ “Minx,” or similar terms shall 
not be used. 


(2) Any word or name symbolic of a fur-bearing animal 
by reason of conventional usage or by reason of its close 
relationship with fur-bearing animals. As for example, 
such terms as “guardhair,” “underfur,” and “mutation,” or 
similar terms, shall not be used. 


(c) Nothing contained herein shall prevent the non- 
deceptive use of animal names or symbols in referring to a 
textile fiber product where the fur of such animal is not 
commonly or commercially used in fur products, as that 
term is defined in the Fur Products Labeling Act: as for 
example: “kitten soft.” “Bear Brand,” etc. 


§ 303.10 Fiber content of elastic yarn or material. 


(a) Where a textile fiber product is made wholly of 
elastic yarn or material, with minor parts of rigid material 
for structural purposes, it shall be identified as to the per- 
centage of the elastomer, together with the percentage of 
all textile coverings of the elastomer and all other yarns or 
materials used therein. 


(b) Where a textile fiber product is made in part of 
elastic material and in part of other fabric, the fiber content 
of such fabric shall be set forth sectionally by percentages 
as in the case of other fabrics. In such cases the elastic 
material may be disclosed by describing the material as 
elastic followed by a listing in order of predominance by 
weight of the fibers used in such elastic, including the 
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elastomer, where such fibers are present by five percentum 
or more. An example of labeling under this paragraph is: 


Front and back rigid sections: | 


50% Acetate, 
50% Cotton. 


Elastic: Rayon, cotton, nylon, rubber. 


§ 303.11 Floor coverings containing backings, fillings, and 
paddings. 


In disclosing the required fiber content information as to 
floor coverings containing exempted backings, fillings, or 
paddings, the disclosure shall be made in such manner as 
to indicate that it relates only to the face, pile, or outer sur- 
face of the floor covering and not to the backing, filling, or 
padding. Examples of the form of marking these types of 
floor coverings as to fiber content are as follows: 


100% Cotton Pile 
Face—60% Rayon, 40% Cotton 
Outer Surface—100% Wool 


§ 303.12 Trimmings of household textile articles. 


(a) Trimmings incorporated in articles of wearing ap- 
parel and other household textile articles may, among other 
forms of trim, include (1) rick-rack, tape, belting, binding, 
braid, labels (either required or non-required) collars, cuffs, 
wrist bands, leg bands, waist bands, gussets, gores, welts. 
and findings, including superimposed garters in hosiery, and 
elastic materials and threads inserted in or added to the 
basic product or garment in minor proportion for holding, 
reinforcing or similar structural purposes; (2) decorative 
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trim, whether applied by embroidery, overlay, applique, or 
attachment; and (3) decorative patterns or designs which 
are an integral part of the fabric out of which the house- 
hold textile article is made: Provided, That such decorative 
trim or decorative pattern or design, as specified in sub- 
paragraphs (2) and (3) of this paragraph, does not exceed 
15 percent of the surface area of the household textile 
article. 


If no representation is made as to the fiber content of the 
decorative trim or decoration, as provided for in subpara- 
graphs (2) and (3) of this paragraph, the fiber content 
designation of the basic fabric shall be followed by the 
statement “exclusive of decoration.” 


(b) The term “findings” may also include elastic 
material which constitutes a part of the basic fabric or 
material out of which the household textile article is made, 
where such elastic material does not exceed 20 percent of 
the surface area of the household textile article: Provided, 
That the required information as to fiber content of prod- 
ucts subject to this subsection is followed by the statement 
“exclusive of elastic.” 


§ 303.13 Sale of remnants and products made of remnants. 


(a) In disclosing the required fiber content informa- 
tion as to remnants of fabric which are for practical pur- 
poses of unknown or underterminable fiber content: 


(1) The fiber content disclosure of such remnants of 
fabrics may be designated in the required information as 
“remnants of undetermined fiber content.” 


(2) Where such remnants of fabrics are displayed for 
sale at retail, a conspicuous sign may, in lieu of individual 
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labeling, be used in immediate conjunction with such display, 
stating with respect to required fiber content disclosure 
that the goods are “remnants of undetermined fiber con- 
tent.” 


(3) Where textile fiber products are made of such 
remnants, the required fiber content information of the 
products may be disclosed as “made of remnants of un- 
determined fiber content.” 


If any representations as to fiber content are made with 
respect to such remnants, the provisions of this paragraph 
shall not apply. 


(b) Where remnants of fabrics are marketed or han- 
dled in bales, bundles, or packages and are all of the same 
fiber content or are designated in the manner permitted by 


paragraph (a) of this section, the individual remnants need 
not be labeled if the bales, bundles, or packages containing 
such remnants are labeled with the required information 
including fiber content percentages or the designation per- 
mitted by paragraph (a) of this section. 


(c) Where remnants of fabrics of the same fiber con- 
tent are displayed for sale at retail, a conspicuous sign may, 
in lieu of individual labeling, be used in immediate con- 
junction with such display, stating the fiber content infor- 
mation with respect to such remnants; as for example: 
“remnants, 100 percent cotton,” “remnants, 50 percent 
rayon, 50 percent acetate,”’ etc. 


§ 303.14 Products containing unknown fibers. 


(a) Where a textile fiber product is made from mis- 
cellaneous scraps, rags, odd lots, textile by-products, or 
waste materials of unknown, and for practical purposes, 
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undeterminable fiber content, the required fiber content dis- 
closure may, when truthfully applicable, indicate that such 
product is composed of miscellaneous scraps, rags, odd lots, 
textile by-products, or waste materials, as the case may be, 
of unknown or undetermined fiber content; as for example: 


Made of miscellaneous scraps of undetermined fiber 
content 


Made of miscellaneous rags of undetermined fiber 
content 


Made of miscellaneous odd lots of undetermined fiber 
content 


Made of miscellaneous textile by-products of unde- 
termined fiber content 


Made of miscellaneous waste materials of undeter- 
mined fiber content 


No representation as to fiber content shall be made as to 
any textile fiber product designated as being composed of 
undetermined fibers. If any representation as to fiber con- 
tent is made with reference to such products, a full fiber 
content disclosure shall be required. 


(b) Nothing contained in this section shall excuse a 
full disclosure as to fiber content if the same is known or 
practically ascertainable. 


§ 303.15 Label and method of affixing. 


The label required to be on or affixed to the textile fiber 
product shall be such as is appropriate to the nature and 
type of product. Such label shall be conspicuously affixed 
to the product or, where permitted, its package or container 
in a secure manner and shall be of such durability as to 
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remain on and attached thereto throughout the sale, resale, 
distribution and handling of the product, and, except where 
otherwise provided, shall remain on or be firmly affixed to 
the product or, where permitted, its package or container 
when sold and delivered to the ultimate consumer. 


§ 303.16 Arrangement and disclosure of information on 
labels. 


(a) The information with respect to textile fiber prod- 
ucts required to be shown and displayed upon the label shall 
be that which is required by the Act and regulations, in- 
cluding the following: 


(1) The generic names and percentages by weight of 
the constituent fibers present in the textile fiber product. 
exclusive of permissive ornamentation, in amounts of more 
than five percentum in order of predominance by weight 
with any percentage of fiber or fibers required to be desig- 
nated as “other fiber” or “other fibers” appearing last. 


(2) The name, provided for in § 303.19, or registered 
identification number issued by the Commission, of the man- 
ufacturer or of one or more persons marketing or handling 
the textile fiber product. 


(3) If such textile fiber product is an imported product, 
the name of the country where such product was processed 
or manufactured. 


(b) All parts of the required information shall be con- 
spicuously and separately set out on the same side of the 
label in such a manner as to be clearly legible and readily 
accessible to the prospective purchaser, and all parts of the 
fiber content information shall appear in type or lettering 
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of equal size and conspicuousness: Provided, however, That 
the required name or registered identification number may 
appear on the reverse side of the label if it is conspicuous 
and accessible: And provided further, That the required 
name may be conspicuously set out on a separate label which 
is prominently and conspicuously displayed in close prox- 
imity to the label containing the other required information. 
Where only one end of a cloth label is sewn to the product 
in such a manner that both sides of the label are readily 
accessible to the prospective purchaser, the required fiber 
content information may appear on the reverse side of the 
label if the front side of such label clearly and conspicuously 
shows the wording “Fiber Content on Reverse Side.” On 
products as to which sectional disclosure is used, an addi- 
tional non-deceptive label may be used showing the com- 
plete fiber content information as to a particular section or 
area of the product. 


(c) Subject to the provisions of § 303.17, if non- 
required information or representations are placed on the 
label or elsewhere on the product, such non-required infor- 
mation or representation shall be set forth separate and 
apart from the required information and shall not interfere 
with, minimize, detract from, or conflict with such re- 
quired information, nor shall such non-required information 
in any way be false or deceptive as to fiber content. 


(d) Non-deceptive terms which are properly and truth- 
fully descriptive of a fiber may be used in conjunction with 
the generic name of such fiber; as for example: “100 per- 
cent cross-linked rayon,” “100 percent solution dyed ace- 
tate,” “100 percent combed cotton,” “100 percent nylon 
66,” etc. 
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§ 303.17 Use of fiber trademarks and generic names on 
labels. 


(a) A non-deceptive fiber trademark may be used on a 
label in conjunction with the generic name of the fiber to 
which it relates. Where such a trademark is placed on a 
label in conjunction with the required information, the 
generic name of the fiber must appear in immediate con- 
junction therewith, and such trademark and generic name 
must appear in type or lettering of equal size and conspicu- 
ousness. 


(b) Where a generic name or a fiber trademark is used 
on any label, whether required or non-required, a full and 
complete fiber content disclosure shall be made in accord- 
ance with the Act and regulations the first time the generic 
name or fiber trademark appears on the label. 


(c) If a fiber trademark is not used in the required in- 
formation, but is used elsewhere on the label as non-required 
information, the generic name of the fiber shall accompany 
the fiber trademark in legible and conspicuous type or letter- 
ing the first time the trademark is used. 


(d) No fiber trademark or generic name shall be used 
in non-required information on a label in such a manner as 
to be false, deceptive, or misleading as to fiber content, or to 
indicate directly or indirectly that a textile fiber product is 
composed wholly or in part of a particular fiber, when such 
is not the case. 


§ 303.18 Labels naming fibers not present. 


Words, symbols, or depictions which constitute or imply 
the name or designation of a fiber which is not present in the 
product shall not appear on labels. 


§ 303.19 Name or other identification required to appear 
on labels. 
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(a) The name required by the Act to be used on labels 
shall be the name under which the person is doing business. 
Where a person has a word trademark, used as a house 
mark, registered in the United States Patent Office, such 
word trademark may be used on labels in lieu of the name 
otherwise required: Provided, The owner of such word 
trademark furnishes the Commission a copy of the regis- 
tration prior to its use. No trademark, trade names, or 
other names except those provided for above shall be used 
for required identification purposes. 


(b) Registered identification numbers, as provided for 
in § 303.20, may be used for identification purposes in lieu 
of the required name. 


§ 303.20 Registered identification numbers. 


(a) Registered numbers for use as the required iden- 
tification in lieu of the name on textile fiber product labels, 
as provided in section 4(b) (3) of the Act, will be issued by 
the Commission to qualified persons residing in the United 
States upon receipt of an application duly executed in the 
form set out in paragraph (d) of this section. 


(b) (1) Registered identification numbers shall be 
used only by the person or concern to whom they are issued, 
and such numbers are not transferable or assignable. 


(2) Registered identification numbers shall be sub- 
ject to cancellation whenever any such number was pro- 
cured or has been used improperly or contrary to the re- 
quirements of the Acts administered by the Federal Trade 
Commission, and regulations promulgated thereunder, or 
when otherwise deemed necessary in the public interest. 


(c) Registered identification numbers assigned under 
this section may be used on labels required in labeling prod- 
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ucts subject to the provisions of the Wool Products Labeling 
Act and Fur Products Labeling Act, and numbers previ- 
ously assigned by the Commission under such Acts may be 
used as and for the required name in labeling under this 
Act. When so used by the person or firm to whom assigned, 
the use of the numbers shall be construed as identifying and 
binding the applicant as fully and in all respects as though 
assigned under the specific Act for which it is used. 


(d) Form of application for registered identification 
number (printed forms are available upon request at the 
offices of the Commission) : 


APPLICATION FOR REGISTERED IDENTIFICATION NUMBER 


To the Federal Trade Commission, 
Washington 25, D. C. 


The undersigned, 
(Full name of applicant) 


residing in the United 
(Corporation, partnership or proprietorship) 


States and having principal office and place of business at 


(Street and number) 


being engaged in the marketing and 
(State or Territory) 


handling of textile fiber products, as defined in the Textile 
Fiber Products Identification Act, hereby makes applica- 
tion to the Federal Trade Commission for a registered iden- 
tification number for use on required labels. 


The undersigned is engaged in the 
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(Name under which business 
is conducted) 


(Signature of proprietor, partner, 
or authorized official.) 


[Impression of corporate seal if 
corporation] 


EXECUTION 


STATE OF 
CouNTY OF 


On this 
personally appeared the said 
proprietor, partner (strike non-applicable words) 


(If corporation, give title of authorized official) (Name of company) 


to me personally known, and acknowledged the execution of 
the foregoing instrument on behalf of the firm, for the uses 
and purposes therein stated. 


[Impression of Notary seal 
required here.] 


Notary Public in and for County of 
State of 
My commission expires 
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§ 303.21 Marking of samples, swatches, or specimens and 
products sold therefrom. 


(a) Where samples, swatches, or specimens of textile 
fiber products subject to the Act are used to promote or 
effect sales of such textile fiber products, the samples, 
swatches, or specimens, as well as the products themselves, 
shall be labeled to show their respective fiber contents and 
other required information: Provided, That such samples, 
swatches or specimens need not be labeled: 


(1) If the samples, swatches, or specimens are less than 
two square inches in area and the information otherwise 
required to appear on the label is clearly, conspicuously. and 
non-deceptively disclosed on accompanying promotional 
matter in accordance with the Act and regulations: 


(2) If the samples, swatches, or specimens are keyed 
to a catalogue to which reference is necessary in order to 
complete the sale of the textile fiber products, and which 
catalogue at the necessary point of reference clearly, con- 
spicuously, and non-deceptively discloses the information 
otherwise required to appear on the label in accordance with 
the Act and regulations; or 


(3) If such samples, swatches, or specimens are not 
used to effect sales to ultimate consumers and are not in 
the form intended for sale or delivery to, or for use by. 
the ultimate consumer, and are accompanied by an invoice 
or other paper showing the required information. 


(b) Where properly labeled samples, swatches, or speci- 
mens are used to effect the) sale of articles of wearing 
apparel or other household textile articles which are manu- 
factured specifically for a particular customer after the sale 
is consummated, the articles of wearing apparel or other 
household textile articles need not be labeled if they are of 
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the same fiber content as the samples, swatches, or speci- 
mens from which the sale was effected and an invoice or 
other paper accompanies them showing the information 
otherwise required to appear on the label. 


§ 303.22 Products containing linings, interlinings, fillings, 
and paddings. 


In disclosing the required information as to textile fiber 
products, the fiber content of any linings, interlinings, fill- 
ings, or paddings shall be set forth separately and distinctly 
if such linings, interlinings, fillings, or paddings are incor- 
porated in the product for warmth rather than for struc- 
tural purposes, or if any express or implied representations 
are made as to their fiber content. Examples are as follows: 


100% Nylon 
Interlining: 100% Rayon 
Covering: 100% Rayon 

Filling: 100% Cotton. 


§ 303.23 Textile fiber products containing superimposed 
or added fibers. 


Where a textile fiber product is made wholly of one 
fiber or a blend of fibers with the exception of an additional 
fiber in minor proportion superimposed or added in certain 
separate and distinct areas or sections for reinforcing or 
other useful purposes, the product may be designated ac- 
cording to the fiber content of the principal fiber or blend 
of fibers, with an exception naming the superimposed or 
added fiber, giving the percentage thereof in relation to 
the total fiber weight of the principal fiber or blend of fibers, 
and indicating the area or section which contains the super- 
imposed or added fiber. Examples of this type of fiber con- 
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tent disclosure, as applied to products having reinforcing 
fibers added to a particular area or section, are as follows: 


55% Cotton 
45% Rayon 
Except 5% Nylon added to toe and heel. 
All Cotton except 1% Nylon added to neckband. 


§ 303.24 Pile fabrics and products composed thereof. 


The fiber content of pile fabrics or products composed 
thereof may be stated on the label in such segregated form 
as will show the fiber content of the face or pile and of the 
back or base, with percentages of the respective fibers as 
they exist in the face or pile and in the back or base: 
Provided, That in such disclosure the respective percentages 
of the face and back be given in such manner as will show 
the ratio between the face and the back. Examples of the 
form of marking pile fabric as to fiber content provided 
for in this section are as follows: 


100% Nylon Pile 
100% Cotton Back 
(Back constitutes 60% of fabric and pile 40%). 
Face—60% Rayon. 40% Nylon 
Back—70% Cotton, 30% Rayon 
(Face constitutes 60% of fabric and back 40%). 


§ 303.25 Sectional disclosure of content. 


(a) Permissive. Where a textile fiber product is com- 
posed of two or more sections which are of different fiber 
composition, the required information as to fiber content 
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may be separated in the same label in such manner as to 
show the fiber composition of each section. 

(b) Mandatory. The disclosure as above provided shall 
be made in all instances where such form of marking is 
necessary to avoid deception. 


§ 303.26 Ornamentation. 

(a)(1) Where the textile fiber product contains fiber 
ornamentation not exceeding five percentum of the total 
fiber weight of the product and the stated percentages of 
the fiber content are exclusive of such ornamentation, the 
label or any invoice used in lieu thereof shall contain a 
phrase or statement showing such fact; as for example: 

60% Cotton 
40% Rayon 
Exclusive of Ornamentation. 
or 
All Cotton 
Exclusive of Ornamentation. 


(2) The fiber content of such ornamentation may be 
disclosed where the percentage of the ornamentation in re- 
lation to the total fiber weight of the principal fiber or 
blend of fibers is shown; as for example: 


70% Nylon 
30% Acetate 
Exclusive of 4% Metallic Ornamentation. 
or 
100% Rayon 
Exclusive of 3% Silk Ornamentation. 
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(b) Where the fiber ornamentation exceeds five per- 
centum, it shall be included in the statement of required 
percentages of fiber content. 


(c) Where the ornamentation constitutes a distinct 
section of the product, sectional disclosure may be made in 
accordance with § 303.25. 


§ 303.27 Use of the term “All” or “100%.” 


Where a textile fiber product or part thereof is com- 
prised wholly of one fiber, other than any fiber ornamenta- 
tion, decoration, elastic, or trimming as to which fiber con- 
tent disclosure is not required, either the word “All” or the 
term “100%” may be used in labeling, together with the 
correct generic name of the fiber and any qualifying phrase, 
when required; as for example: “100% Cotton,” “All 
Rayon, Exclusive of Ornamentation,” “100% Acetate, Ex- 
clusive of Decoration,” “All Nylon, Exclusive of Elastic.” 
etc. 


§ 303.28 Products contained in packages. 


Where it is the common or accepted practice of the dis- 
tributor of textile fiber products contained in packages to 
break the package and sell or deliver individual products 
therefrom, each individual product or unit contained there- 
in shall be labeled with the required information by the 
person. initially packaging the products. 


§ 303.29 Labeling of pairs or products containing two or 
more units. 


(a) Where a textile fiber product consists of two or 
more parts, units, or items of different fiber content, a 
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separate label containing the required information shall be 
affixed to each of such parts, units, or items showing the 
required information as to such part, unit, or item, irre- 
spective of whether such parts, units, or items are marketed 
and handled together and in combination with each other. 


(b) Where garments, wearing apparel, or other textile 
fiber products are marketed or handled in pairs or ensembles 
of the same fiber content, only one unit of the pair or en- 
semble need be labeled with the required information when 
sold and delivered to the ultimate consumer. 


§ 303.30 Textile fiber product in form for consumer. 


A textile fiber product shall be considered to be in the 
form intended for sale or delivery to, or for use by, the 
ultimate consumer when the manufacturing or processing 
of the textile fiber product is substantially complete. The 
fact that minor or insignificant details of the manufactur- 
ing or processing have not been completed shall not excuse 
the labeling of such products as to the required information. 
For example, a garment must be labeled even though such 
matters as the finishing of a hem or cuff or the affixing of 
buttons thereto remain to be completed. 


§ 303.31 Invoice in lieu of label. 


Where a textile fiber product is not in the form intended 
for sale, delivery to, or for use by the ultimate consumer, 
an invoice or other paper may be used in lieu of a label, and 
such invoice or other paper shall show, in addition to the 
name and address of the person issuing the invoice or other 
paper, the fiber content of such product as provided in the 
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Act and regulations as well as any other required infcr- 
mation. 


§ 303.32 Products containing reused stuffing. 


Any upholstered product, mattress, or cushion which 
contains stuffing which has been previously used as stuffing 
in any other upholstered product, mattress, or cushion 
shall have securely attached thereto a substantial tag or label. 
at least 2 inches by 3 inches in size, and statements thereon 
conspicuously stamped or printed in the English language 
and in plain type not less than 4 inch high, indicating that 
the stuffing therein is composed in whole or in part of “re- 
used stuffing,” “secondhand: stuffing,” “previously used 
stuffing,” or “used stuffing.” 


§ 303.33 Country where imported textile fiber products 
are processed or manufactured. 


(a) In addition to the other information required by 
the Act and regulations, each imported textile fiber product 
shall be labeled with the name of the country where such 
imported product was processed or manufactured. 


(b) The term “country” means the political entity 
known as a nation. Colonies, possessions, or protectorates 
outside the boundaries of the mother country shall be con- 
sidered separate countries, and the name thereof shall be 
deemed acceptable in designating the country where the 
textile fiber product was processed or manufactured unless 
the Commission shall otherwise direct. 


(c) The country where the imported textile fiber prod- 
uct was principally made shall be considered to be the coun- 
try where such textile fiber product was processed or manu- 
factured. Further work or material added to the textile 
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fiber product in another country must effect a basic change 
in form in order to render such other country the place 
where such textile fiber product was processed or manu- 
factured. 


(d) The English name of the country where the im- 
ported textile fiber product was processed or manufactured 
shall be used. The adjectival form of the name of the 
country will be accepted as the name of the country where 
the textile fiber product was processed or manufactured, 
provided the adjectival form of the name does not appear 
with such other words so as to refer to a kind or species 
of product. Variant spellings which clearly indicate the 
English name of the country, such as Brasil for Brazil 
and Italie for Italy. are acceptable. Abbreviations which 
unmistakably indicate the name of a country, such as “Gt. 
Britain” for “Great Britain,” are acceptable. 


(e) Nothing in this rule shall be construed as limiting 
in any way the information required to be disclosed on 
labels under the provisions of any Tariff Act of the United 
States or regulations prescribed by the Secretary of the 
Treasury. 


§ 303.34 Change in form of imported textile fiber prod- 
ucts. 


(a) Where the form of an imported textile fiber prod- 
uct is not basically changed, the country where such product 
was originally manufactured or processed shall be set out 
in the required information. As for example, a fabric im- 
ported into the United States in the greige but finished and 
dyed in this country must show the country where the fabric 
was manufactured or processed. 
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(b) Where a textile fiber product is made in the 
United States from imported textile fiber products the 
country where such imported textile fiber products were 
manufactured or processed need not be disclosed. As for 
example, the labeling of a shirt manufactured in this 
country out of an imported fabric need not disclose the 
country where the fabric was manufactured or processed. 


§ 303.35 Use of terms “virgin” or “new.” 


The terms “virgin” or “new” as descriptive of a textile 
fiber product, or any fiber or part thereof, shall not be used 
when the product or part so described is not composed 
wholly of new or virgin fiber which has never been reclaimed 
from any spun, woven, knitted, felted, bonded, or similarly 
manufactured product. 


§ 303.36 Form of separate guaranty. 


(a) The following are suggested forms of separate 
guaranties under section 10 of the Act which may be used 
by a guarantor residing in the United States on or as part 
of an invoice or other paper relating to the marketing or 
handling of any textile fiber products listed and designated 
therein, and showing the date of such invoice or other paper 
and the signature and address of the guarantor. 


(1) General form. We guarantee that the textile fiber 
products specified herein are not misbranded nor falsely 
nor deceptively advertised or invoiced under the provisions 
of the Textile Fiber Products Identification Act and rules 
and regulations thereunder. 


(2) Guaranty based on guaranty. Based upon a guar- 
anty received, we guarantee that the textile fiber products 
specified herein are not misbranded nor falsely nor decep- 
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tively advertised or invoiced under the provisions of the 
Textile Fiber Products Identification Act and rules and 
regulations thereunder. 


Nore: The printed name and address on the invoice 
or other paper will suffice to meet the signature and address 
requirements. 


(b) The mere disclosure of required information in- 
cluding the fiber content of a textile fiber product on a label 
or on an invoice or other paper relating to its marketing or 
handling shall not be considered a form of separate guar- 


anty. 


§ 303.37 Form of continuing guaranty from seller to 
buyer. 


Under section 10 of the Act, a seller residing in the 
United States may give a buyer a continuing guaranty to be 
applicable to all textile fiber products sold or to be sold. 
The following is the prescribed form of continuing guar- 
anty from seller to buyer: 


We, the undersigned, guarantee that all textile fiber 
products now being sold or which may hereafter be sold 
or delivered to are not, and 
will not be misbranded nor falsely nor deceptively adver- 
tised or invoiced under the provisions of the Textile Fiber 
Products Identification Act and rules and regulations there- 
under. This guaranty effective until 


Dated, signed, and executed this .... 
TO) phates cia.orcie cicloinieiele love isieteielna) wolnie cieesonenieye ercicisiteter “ 


(State or territory) 


Name under which business is conducted. 
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(Signature of proprietor, partner, or 
authorized official.) 
[Impression of corporate seal, 
if corporation.] 


EXECUTION 


STATE OF 
CouNTY OF 


On this .. 
personally appeared the said 
proprietor, partner (strike non-applicable words) 


(If corporation, give title of (Name of company) 
authorized official) 


to me personally known, and acknowledged the execution 
of the foregoing instrument on behalf of the firm, for the 
uses and purposes therein stated. 


[Impression of 
Notary 
required here.] 


Notary Public in and for 


County of 
State of ; 


My commission expires 


§ 303.38 Continuing guaranty filed with Federal Trade 
Commission. 


(a)(1) Under section 10 of the Act any person resid- 
ing in the United States and marketing or handling textile 
fiber products may file a continuing guaranty with the Fed- 
eral Trade Commission. When filed with the Commission 
a continuing guaranty shall be fully executed in duplicate 
and execution of each copy shall be acknowledged before a 
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notary public. Forms for use in preparing continuing guar- 
anties will be supplied by the Commission upon request. 


(2) Continuing guaranties filed with the Commission 
shall continue in effect until revoked. The guarantor shall 
promptly report any change in business status to the Com- 
mission. 


(b) Prescribed form of continuing guaranty : 


CoNnTINUING GUARANTY 


The undersigned, ......-----eeeee cece eee eee eees a 
(Full name of guarantor) 


ane : (Corporation, partnership, or proprietorship) bet. 
residing in the United States, and having principal office 


and place of business at 


(State or Territory) 

and engaged in manufacturing, marketing or handling tex- 
tile fiber products, hereby guarantees that every such textile 
fiber product contained in each shipment, or other delivery, 
made by the guarantor will not be misbranded or falsely or 
deceptively invoiced or advertised within the meaning of the 
Textile Fiber Products Identification Act and the rules and 
regulations thereunder. 


[Impression of corporate 
seal, if corporation.] 


(Name under which busi- 
ness is conducted) 


(Signature of proprietor, partner, or 
authorized official of corporation.) 
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EXECUTION 


STATE OF 
CouNTY OF 


On this 
me personally appeared the said 
proprietor, partner (strike non-applicable words ) 


(I£ corporation, give title of authorized official) 


, to me personally known, and acknowl- 
edged the execution of the foregoing instrument on behalf 
of the firm, for the uses and purposes therein stated. 


[Impression of 
Notary seal 
required here.] 


(c) Any person who has a continuing guaranty on file 
with the Commission may, during the effective dates of the 
guaranty, give notice of such fact by setting forth on the 
invoice or other paper covering the marketing or handling 
of the product guaranteed the following: 

Continuing guaranty under the Textile Fiber Products 
Identification Act filed with the Federal Trade Commission. 


(d) Any person who falsely represents in writing that 
he has a continuing guaranty on file with the Federal Trade 
Commission when such is not a fact shall be deemed to have 
furnished a false guaranty under section 10(b) of the Act. 


§ 303.39 Maintenance of records. 


(a) Pursuant to the provisions of section 6 of the Act, 
every manufacturer of a textile fiber product subject to the 
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Act, irrespective of whether any guaranty has been given 
or received, shall maintain written records showing the fiber 
content as required by the Act of all such textile fiber 
products made by such manufacturer. 

The records so maintained shall show: 


(1) The percentage of each fiber placed in each style, 
lot, or description, as applicable to the textile fiber products 
of such manufacturer in the form of a fiber, yarn, fabric, 
or other form; and 


(2) Such numbers, information, marks, or descriptions 
as will identify the said records with the respective textile 
fiber products to which they relate. 


Manufacturers shall also keep and maintain as records 
under the Act all purchase and sales invoices, purchase and 
sales contracts, labels, manufacturing contracts, orders, or 
duplicate copies thereof; and factory records, business cor- 
respondence, and other pertinent documents and data appli- 
cable to the purchase, receipt, use, and disposition of all 
raw stocks, fiber, yarn, fabric, or other manufactured mate- 
rials obtained by the manufacturer. 


(b) Any person substituting a stamp, tag, label, or other 
identification pursuant to section 5(b) of the Act shall 
keep such records as will show the information set forth 
on the stamp, tag, label, or other identification that he re- 
moved and the name or names of the person or persons from 
whom such textile fiber product was received. 


(c) The records required to be maintained pursuant to 
the provisions of this rule shall be preserved for at least 
three years. 


§ 303.40 Use of terms in written advertisements which 
imply presence of a fiber. 
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The use of terms in written advertisements which are 
descriptive of a method of manufacture, construction, or 
weave, and which by custom and usage are also indicative 
of a textile fiber or fibers, or the use of terms in such 
advertisements which constitute or connote the name or 
presence of a fiber or fibers, shall be deemed to be an im- 
plication of fiber content under section 4(c) of the Act, 
except that the provisions of this section shall not be ap- 
plicable to non-deceptive shelf or display signs in retail 
stores indicating the location of textile fiber products and 
not intended as advertisements. 


§ 303.41 Use of fiber trademarks and generic names in 
advertising. 


(a) In advertising textile fiber products, the use of a 
fiber trademark shall require a full disclosure of the fiber 
content information required by the Act and regulations in 
at least one instance in the advertisement. 


(b) Where a fiber trademark is used in advertising 
textile fiber products containing more than one fiber, other 
than permissible ornamentation, such fiber trademark and 
the generic name of the fiber must appear in the required 
fiber content information in immediate proximity and con- 
junction with each other in plainly legible type or lettering 
of equal size and conspicuousness. 


(c) Where a fiber trademark is used in advertising tex- 
tile fiber products containing only one fiber, other than per- 
missive ornamentation, such fiber trademark and the generic 
name of the fiber must appear in immediate proximity and 
conjunction with each other in plainly legible and conspicu- 
ous type or lettering at least once in the advertisement. 
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(d) Where a fiber trademark or generic name is used 
in non-required information in advertising, such fiber trade- 
mark or generic name shall not be used in such a manner as 
to be false, deceptive, or misleading as to fiber content, or 
to indicate, directly or indirectly, that a textile fiber product 
is composed wholly or in part of a particular fiber, when 
such is not the case. 


§ 303.42 Arrangement of information in advertising tex- 
tile fiber products. 


(a) Where a textile fiber product is advertised in such 
manner as to require disclosure of the information required 
by the Act and regulations, all parts of the required infor- 
mation shall be stated in immediate conjunction with each 
other in legible and conspicuous type or lettering of equal 
size and prominence. In making the required disclosure of 
the fiber content of the product, the generic names of the 
fibers present in amounts of more than five percentum of the 
total fiber weight of the product shall appear in order of 
predominance by weight, to be followed by the designation 
“other fiber” or “other fibers” if a fiber or fibers be present 
in amounts of five percentum or less. 


(b) Non-required information or representations shall 
in no way be false, deceptive, or misleading as to fiber con- 
tent and shall not include any names, terms, or representa- 
tions prohibited by the Act and regulations. Such non- 
tequired information or representations shall not be set 
forth or so used as to interfere with, minimize, or detract 
from the required information. 


(c) Non-deceptive terms which are properly and truth- 
fully descriptive of a fiber may be used in conjunction with 
the generic name of such fiber; as for example: “cross- 
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linked rayon,” “solution dyed acetate.” “combed cotton,” 


“nylon 66,” etc. 


§ 303.43 Fiber content tolerances. 


(a) A textile fiber product which contains more than 
one fiber shall not be deemed to be misbranded as to fiber 
content percentages if the percentages by weight of any 
fibers present in the total fiber content of the product, ex- 
clusive of permissive ornamentation, do not deviate or vary 
from the percentages stated on the label in excess of 3 per- 
cent of the total fiber weight of the product. For example. 
where the label indicates that a particular fiber is present 
in the amount of 40 percent, the amount of such fiber pres- 
ent may vary from a minimum of 37 percent of the total 
fiber weight of such product to a maximum of 43 percent of 
the total fiber weight of such product. 


(b) Where the percentage of any fiber or fibers con- 
tained in a textile fiber product deviates or varies from 
the percentage stated on the label by more than the toler- 
ance or variation provided in paragraph (a) of this sec- 
tion, such product shall be misbranded unless the person 
charged proves that the entire deviation or variation from 
the fiber content percentages stated on the label resulted 
from unavoidable variations in manufacture and despite 
the exercise of due care. 


(c) Where representations are made to the effect that 
a textile fiber product is composed wholly of one fiber, the 
tolerance provided in section 4(b) (2) of the Act and para- 
graph (a) of this section shall not apply, except as to 
permissive ornamentation where the textile fiber product 
is represented to be composed of one fiber “exclusive of 
ornamentation.” 
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Textile fiber products intended for uses not within the 
scope of the Act and regulations or intended for uses in 
other textile fiber products which are exempted or excluded 
from the Act shall not be subject to the labeling and invoic- 
ing requirements of the Act and regulations: Provided, 
An invoice or other paper covering the marketing or han- 
dling of such products is given, which indicates that the 
products are not intended for uses subject to the Textile 
Fiber Products Identification Act. 

§ 303.45 Exclusions from the act. 


(a) Pursuant to section 12(b) of the Act, the Com- 
mission hereby excludes from the operation of the Act: 


(1) All textile fiber products except: 
(i) Articles of wearing apparel; 
(ii) Handkerchiefs; 

(iti) Scarfs; 

(iv) Beddings; 

(v) Curtains and casements ; 

(vi) Draperies; 
(vii) Tablecloths, napkins, and doilies; 
(viii) Floor coverings; 

(ix) Towels; 

(x) Wash cloths and dish cloths; 


(xi) Ironing board covers and pads; 
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(xii) Umbrellas and parasols: 
(xiii) Batts; 
(xiv) Products subject to section 4(h) of the Act; 
(xv) Flags; 
(xvi) Cushions: 
(xvii) All fibers, yarns and fabrics (including nar- 
row fabrics except packaging ribbons) ; 
(xviii) Furniture slip covers and other covers or cover- 
lets for furniture; | 
(xix) Afghans and throws; 
(xx) Sleeping bags: 
(xxi) Antimacassars and tidies ; 
(xxii) Hammocks; 
(xxiii) Dresser and other furniture scarfs. 


(2) Belts, suspenders, arm bands, permanently knotted 
neckties, garters, sanitary belts, diaper liners, labels (either 
required or non-required) individually and in rolls, looper 
clips intended for handicraft purposes, book cloth, artists’ 
canvases, tapestry cloth, and shoe laces. 


(3) All textile fiber products manufactured by the op- 
erators of company stores and offered for sale and sold 
exclusively to their own employees as ultimate consumers. 


(4) Coated fabrics and those portions of textile fiber 
products made of coated fabrics. 


(5) Secondhand household textile articles which are 
discernibly secondhand or which are marked to indicate their 
secondhand character. 
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(6) Non-woven products of a disposable nature intended 
for one-time use only. 


(b) The exclusions provided for in paragraph (a) of 
this section shall not be applicable if any representations as 
to fiber content of such articles are made, except as to those 
products excluded by paragraph (a) (6) of this section. 


(c) The exclusions from the Act provided in paragraph 
(a) of this section are in addition to the exemptions from 
the Act provided in section 12(a) of the Act and shall not 
affect or limit such exemptions. 


Issued: May 20, 1959. 
By direction of the Commission. 
[SEAL] 
Rosert M. ParrisH, 


Secretary. 


[F.R. Doc. 59-4346; Filed, June 1, 1959; 8:45 a.m.] 
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UNITED STATES OF AMERICA 


BEFORE FEDERAL TRADE COMMISSION 


CoMMISSIONERS: 


Earl W. Kintner, Chairman 
Robert T. Secrest 
Sigurd Anderson 

William C. Kern 

Edward T. Tait 


In the Matter of Fire 206-1 


MEMORANDUM 
AND ORDER 


RULES AND REGULATIONS UNDER THE 
TEXTILE Fiser Propucts IDENTIFI- 
CATION ACT. 


On Petition For Rehearing And Reconsideration 
Filed By Courtaulds (Alabama), Inc. 


The Commission has given full consideration to the 
matters cited in the petition for rehearing and reconsidera- 
tion which was filed by Courtaulds (Alabama), Inc.,* but 
remains of the view that Section 7(d) of the Regulations 


*Also joining in the request for rehearing and reconsideration of 
the definition of rayon and of the request for a separate generic name 
for cross-linked cellulosic fibers are Industrial Rayon Corporation, 
American Viscose Corporation, The Alligator Company, American 
Enka Corporation, Beaunit Mills, Inc., J. P. Stevens & Co., Inc., 
Deering, Milliken & Co., Inc., Avondale Mills, and A. Sagner’s Son, 
Inc. 
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under the Textile Fiber Products Identification Act cor- 
rectly defines rayon fiber. 

In the foregoing connection, the Commission also has 
considered the petition’s related contentions that the rule 
defining rayon, together with its concomitant failure to 
establish a separate generic name for cross-linked cellulosic 
fiber is improper because not supported by competent evi- 
dence received in the course of the public hearing. Sec- 
tion 4(b) of the Administrative Procedure Act provides 
that agencies shall afford interested persons an opportunity 
to participate in rule making through submission of writ- 
ten data, views or arguments with or without opportunity 
to present the same orally. The circumstance that Section 7 
of the Administrative Procedure Act further prescribes, 
among other things, that the proponent of a rule shall have 
the burden of proof does not transform all types of rule 
making proceedings in which hearings may be held into 
quasi-judicial proceedings for the taking of testimony. Sec- 
tion 7(c) of the Textile Fiber Products Identification Act 
contains no requirement that rules be made on the record 
after opportunity for hearing. That section instead con- 
templates informal rule making proceedings and the re- 
quirements of Section 7 of the Administrative Procedure 
Act therefore do not govern. They apply only when hear- 
ings are required by the statute under which they are con- 
ducted to be made on the record and with opportunity for 
oral hearing. American Trucking Association v. U. S., 344 
U. S. 298, 320 (1953). 

When formulating the instant rules, it therefore was 
proper for the Commission to consider its general knowl- 
edge and experience in the fiber field, together with the 
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information secured in its investigation. Furthermore, the 
views expressed in the hearing included those favoring and 
those opposed to the establishing of a separate generic name 
for cross-linked cellulosic fibers. Thus, even if it were 
assumed that the latter category of views constituted in- 
competent evidence and had no probative value whatsoever, 
such consideration in and of itself would not invalidate a 
regulation otherwise proper for effectuating the objectives 
of the Textile Fiber Products Identification Act. The 
application for reconsideration of the request for a separate 
generic name for cross-linked cellulosic fibers accordingly 
is not being granted. 

The Commission also has considered the petition’s con- 
tentions that the rules are legally deficient for the reason 
that no concise general statement respecting their basis and 
purpose is incorporated in the rules as required by Section 
4(b) of the Administrative Procedure Act. In the state- 
ment published with the rules, the Commission asserted, 
among other things, that it had considered the rules orig- 
inally proposed, together with all views, arguments and 
data submitted and that the rules were promulgated under 
the Textile Fiber Products Identification Act. Thus, a 
succinct statement respecting their basis is incorporated in 
the rules. The purpose of the rules is clearly identified 
through the reference to the statute whereby duties of 
promulgating rules and regulations are conferred on the 
Commission and by the tenor of the rules themselves which 
implement such Act in detail. 

The purpose of Rule 7 similarly is clear and unmistak- 
able, namely, to establish generic names of various manu- 
factured fibers pursuant to the statutory mandate to the 
Commission in that respect; and the purpose of subsection 
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(d) of that rule is the naming of certain cellulosic fibers. 
Under that subsection, rayon includes manufactured fibers 
in which the fiber forming substance is basically regenerated 
cellulose. That the identity or composition of the fiber form- 
ing substance is the basis of the rule is therefore evident 
on its face. Hence, the Commission is of the opinion that 
the rules incorporate a concise general statement as to their 
purpose and basis as prescribed by the Administrative 
Procedure Act. 

Adequate basis for informed determination on the 
merits of the petition are afforded by the petition itself and 
the request for oral argument accordingly is being denied. 


Ir Is THEREFORE ORDERED that said petition be, and it 
hereby is, denied. 


By the Commission. 


[SEAL] 


IssuED: January 5, 1960 
Robert M. Parrish, 
Secretary. 
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Preliminary Injunction 
[Filed February 3, 1960.] 


StaTE oF NEw York, a 
County oF NEw York, 


Cares L. Paine, being duly sworn, deposes and says: 


1. I am President of Courtaulds (Alabama) Inc., 
plaintiff herein. I make this affidavit in support of plain- 
tiff’s motion for an order granting a preliminary injunction 
staying the effective date and restraining enforcement of 
the Rules and Regulations of the Federal Trade Commis- 
sion under the Textile Fiber Products Identification Act, 
published in the Federal Register June 2, 1959, in so far 
as such Rules and Regulations (hereinafter called the Final 
Rules) require the identification of cross-linked cellulosic 
fibers by the generic name rayon. I have read the complaint 
in this action, and to the best of my knowledge and infor- 
mation each and every allegation set forth therein is true. 


2. Since 1952, plaintiff has continuously been in the 
business of manufacturing and selling fibers composed of 
regenerated cellulose. Those fibers are universally known 
as rayon fibers, and the generic name rayon has been applied 
exclusively to fibers of that composition for many years. 
The Commission’s Trade Practice Rules for the Rayon 
and Acetate Textile Industry,; promulgated in 1951, ex- 
pressly require the use of the generic name rayon for fibers 
composed of regenerated cellulose, and limit the use of 
that generic name tc fibers of such composition. 


3. Plaintiff’s plant near Mobile, Alabama, has an an- 
nual capacity in excess of 100 million pounds of fiber. Plain- 
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tiff is affiliated with Courtaulds, Limited, an English com- 
pany, which, with its affiliates, is engaged among other 
things in the production of rayon, acetate, nylon, acrylic, 
olefin and other fibers in many countries. The Courtaulds 
affiliated group is the largest man-made fiber-producing 
organization in the world. Plaintiff maintains extensive 
cellulosic fiber research and development facilities and also 
has access to the regenerated cellulosic fiber research and 
development facilities of its affiliated companies. Plaintiff 
and its affiliated companies spend substantially in excess of 
$5,000,000 a year on cellulosic fiber research and develop- 
ment. 


4. The most important invention which has resulted 
from that research and development and has reached the 
commercial stage in recent years is the invention of a process 
for the manufacture of cross-linked cellulosic fibers. A pat- 
ent on that process has already been issued, and several 
other related patent applications are pending. Plaintiff an- 
nounced the success of the process and began sale of the 
fiber in commercial quantities in July 1958. The cost of 
research, development and promotion in connection with 
cross-linked fibers is already in excess of $2,000,000. 


5. Cross-linked cellulosic fibers are materially different, 
both chemically and physically, from rayon. Rayon fiber. 
as that term has been understood by the industry and the 
public for many years, is a fiber composed solely of regener- 
ated cellulose. Cross-linked cellulosic fibers, on the other 
hand, are fibers which are cross-linked in the manufacturing 
process by the chemical reaction of cellulose and other 
chemical compounds involving the substitution for units of 
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cellulose of the product of such reaction. There is general 
agreement among polymer chemists that such process cre- 
ates a chemical substance which is new and different from 
fibers composed of regenerated cellulose. That new chemical 
substance possesses properties which are materially different 
irom those of regenerated cellulose. The basic chemical and 
structural difference between the new cross-linked fibers 
and rayon is that the former are three dimensional in their 
chemical structure, while rayon consists of linear chains of 
regenerated cellulose units. Among the more important 
indicia of the chemical and physical differences between 
cross-linked cellulosic fibers and regenerated cellulose 
(rayon) are the increased dimensional stability of cross- 
linked fibers, the insolubility of cross-linked fibers in zinc 
chloride and cupra ethylene diamine which are normal sol- 
vents for regenerated cellulose, resistance of cross-linked 
cellulosic fibers to caustic soda in strengths which gelatinize 
rayon, different dyeing characteristics of cross-linked fibers 
and rayon, and the adaptability of cross-linked fibers and 
rayon to substantially different and often mutually exclusive 
textile uses. 


6. The commercial success of cross-linked cellulosic 
fibers since their introduction in July 1958 has been most 
encouraging. Many of plaintiff’s customers, including some 
of the largest textile mills in the world, have expended large 
sums of money in developing and promoting new uses for 
cross-linked cellulosic fibers in blends with other fibers as 
well as in textile products composed solely of cross-linked 
cellulosic fibers. By such expenditures, plaintiff’s customers 
have demonstrated their confidence, shared by plaintiff, that 
barring artificial and improper restraints on the develop- 
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ment of cross-linked cellulosic fibers, those fibers will be as 
successful as some of the other recently developed, so-called 
miracle fibers. That confidence is demonstrated by plain- 
tiff’s sales of more than one and a half million pounds of 
cross-linked cellulosic fibers in the 18 months since com- 
mercial production began. In contrast, during the three 
years following their commercial introduction in 1948, 
three independent companies sold an aggregate of less than 
1,200,000 pounds of acrylic and modacrylic fiber, combined. 
By 1959, more than 125 million pounds of these fibers per 
annum were being produced and sold in the United States. 
Thus, confidence in the future of cross-linked cellulosic 
fibers, based on their early sales, is fully justified. 


7. Inorder for a new fiber to have commercial success, 
it is not enough for that fiber to have distinct and desirable 
properties; it is also necessary that textile manufacturers 
and the public learn of and be able to identify such prop- 
erties. Thus, the commercial success of a new fiber can and 
will be effectively thwarted if it is confused with other 
fibers, be they better, inferior or merely different. Accord- 
ingly, the success of cross-linked cellulosic fibers to date is 
due to their many unique properties, characteristics and uses 
and the ability of textile manufacturers and the public to 
identify those fibers as separate and distinct from all other 
fibers. Any requirement that cross-linked cellulosic fibers be 
identified in a manner which confuses them with other, dif- 
ferent fibers, must have a serious, immediate and irreparable 
effect on plaintiff’s business. 


8. Despite the significant chemical, physical and textile 
differences between cross-linked cellulosic fibers and rayon, 
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Rule 7(d) of the Final Rules requires the identification of 
cross-linked cellulosic fibers as rayon. Although those Rules 
do not become legally effective until March 3, 1960, they are 
already effective as a practical matter and plaintiff and its 
customers are presently suffering the consequences of the 
requirement that cross-linked cellulosic fibers be identified 
by the generic name rayon. For example, plaintiff and its 
customers have been forced to begin to identify cross-linked 
cellulosic fibers as rayon in advertising programs and pro- 
motion, because the textile products so advertised will be 
sold on and after March 3, 1960. Similarly, textile manu- 
facturers have already made products composed of cross- 
linked cellulosic fibers which will be sold after March 3, 
1960. Those manufacturers are now being forced to attach 
to such products labels identifying the fiber content thereof 
as rayon. 


9. Plaintiff’s business is presently being irreparably in- 
jured by the practical necessity of identifying cross-linked 
cellulosic fibers by the generic name rayon in order to avoid 
criminal penalties on and after March 3, 1960. Such iden- 
tification has already confused, and will continue to confuse. 
consumers and textile manufacturers as to the unique prop- 
erties of cross-linked cellulosic: fibers, which are materially 
different from those of rayon. Such identification has inter- 
fered, and will continue to interfere, with the development 
and promotion of uses of cross-linked fibers in ways in which 
rayon is generally regarded as being either not usable or as 
giving inferior results. Such identification has disrupted, 
and will continue to disrupt, advertising and promotional 
campaigns and developmental work being conducted by 
plaintiff and its customers with respect to new uses for 
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cross-linked cellulosic fibers. The effects of such con- 
fusion, interference and disruption are cumulative in 
that every day they continue, the injury to plaintiff’s 
business becomes more serious and more irreparable. If the 
confusion of rayon and cross-linked cellulosic fibers con- 
tinues, the task of undoing that confusion will take years, 
and plaintiff will lose not only profits which it would other- 
wise earn, but will also lose good will of its customers and 
the public. 


C. L. Paine 
[JuraT] 
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City oF WASHINGTON 
DistRIcT OF COLUMBIA 


Tuomas J. ANDERSON, being duly sworn, deposes and 
says: 


1. I ama project attorney of the Federal Trade Com- 
mission, Bureau of Investigation, Division of Textiles and 
Furs. I have been an employee of the Commission as an 
attorney since July, 1938, and as early as 1952 I participated 
in conferences with members of the man-made fiber indus- 
try with a view toward establishing for that industry, trade 
practice rules contemplating generic classifications of such 
fibers, including rayon. 


2. I have personal knowledge that all oral and written 
data, views and arguments including those submitted by 
plaintiff were presented to the Commission for its consid- 
eration to enable the Commission to carry out the mandate 
of Section 7(c) of the Textile Fiber Products Identification 
Act (hereinafter called Act). In formulating the final 
Rules the Commission had before it not only all of the 
material which may be described as the public hearing rec- 
ord but also other material and information which was 
obtained from other governmental as well as private 
sources. 


3. Owing to my participation from the very beginning 
of the work done in connection with the preparation of the 
drafting and final promulgation of the Rules under refer- 
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ence, I am fully familiar with all administrative steps which 
led to the issuance of the Rules. 


4. In accordance with its own Rules of Practice and 
Procedure, and in accordance with the provisions of Sec- 
tion 4(b) of the Administrative Procedure Act, the Com- 
mission proceeded by the informal method of rule-making 
in the promulgation of the instant rules. 


5. Beginning the latter part of September, 1958, invi- 
tations were extended to all known manufacturers of man- 
made fibers, including plaintiff, seeking their advice at 
informal conferences that were held for the purpose of 
discussing problems relating to the issuance of rules and 
regulations under the Act, including the establishment of 
generic names of manufactured fibers. 


6. Pursuant to those invitations, conferences with 
manufacturers of man-made fibers commenced sometime 
in October, 1958, and plaintiff was one of the parties par- 
ticipating in various of those conferences. The discussions 
at the conferences which became part of the record were 
held intermittently up to the time of the public hearing 
on the proposed regulations and after the closing thereof 
until the middle of May, 1959. 


7. At one of those conferences on or about November 
21, 1958, plaintiff raised the question of whether its cross- 
linked cellulosic fiber was not a new class of fibers. There- 
after, this question became the subject matter of investiga- 
tion and various conferences extending over many hours 
with plaintiff, as well as conferences and consultations with 
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governmental and private parties referred to in paragraph 
2 above. 


8. The issue discussed during those conferences was 
whether plaintiff’s so-called cross-linked cellulosic fiber con- 
stituted a new fiber or whether it fell within the generic 
classification of rayon. 


9. Thereafter the Commission published in the Federal 
Register on February 10, 1959, the official notice of hearing 
which had, among other things, the purpose of giving con- 
sideration to “[e]stablishing generic names and definition 
for cross-linked cellulosic fibers.” 


10. That hearing was held on March 10, 11 and 12, 
1959, and, at the direction of the Commission, was con- 
ducted by Mr. Harvey H. Hannah, Chief of the Commis- 
sion’s Division of Textiles and Furs, who was assisted by 
affiant and other members of the division. At that time 
further information was received including a full presenta- 
tion of plaintiff’s position with regard to its cross-linked 
cellulosic fibers. At the end of the hearing on March 12, 
1959, Mr. Hannah stated that the hearing would be open 
for the submission of written views and data through 
March 17, 1959, and that. thereafter, the Commission 
would receive within ten days any views or comments in 
rebuttal. 


11. Subsequent to the hearing, as indicated in para- 
graph 6 above, plaintiff was afforded further opportunity 
informally to confer with the Commission’s staff members 
respecting the matters of establishing a generic name and 
definition for cross-linked cellulosic fiber. 
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12. Ultimately, the Commission issued on May 20, 
1959, the Rules and Regulations, including subparagraph 
(d) of Rule 7 defining the term “rayon” in a manner which 
unquestionably included plaintiff’s cross-linked cellulosic 
fiber, and published them in the Federal Register on June 
2, 1959. 


13. The generic name “rayon” was first defined by the 
Commission in a resolution adopted by it on October 
31, 1925: 


The Federal Trade Commission hereby recog- 
nizes the term “Rayon” as meaning and properly 
designating the artificial silk products, the basic and 
chief ingredient of which is cellulose. (Emphasis 
added.) (Transcript of Hearing, Trade Practice 
Conference of Industry Engaged in Producing 
Rayon or Cellulose Fiber, Sept. 16, 1937, p. 29.) 


On October 26, 1937, the Commission issued Trade Prac- 
tice Rules for the Rayon Industry wherein the definition of 
“rayon” was revised: 


The word rayon is the generic term for manu- 
factured textile fiber or yarn produced from cellu- 
lose or with a cellulose base and for thread, strands. 
or fabric made therefrom, regardless of whether 
such fiber or yarn be made under the viscose, acetate, 
cuprammonium, nitrocellulose, or other process. 
(Emphasis added.) (16 C. F. R. § 123.1 (1949).) 


The American Society for Testing Materials adopted 
the following definition of “rayon” in June, 1950: 


Rayon, n.—A generic term for man-made fibers, 
monofilaments and continuous filament yarns com- 
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posed of regenerated cellulose with or without lesser 
amounts of nonfiber-forming materials. (Emphasis 
added.) (Transcript of Hearings, Trade Practice 
Conference for the Rayon Industry, April 12, 1951, 
p. 35.) 


On December 11, 1951, the Commission promulgated, 
for the Rayon and Acetate Industry, Trade Practice Rules 
which superseded those previously in effect and established 
the following definition: 


Rayon: Man-made textile fibers and filaments 
composed of regenerated cellulose, and yarn, thread 
or textile fabric made of such fibers and filaments. 
(16 C. F. R. § 204.0(b) (Supp. 1959).) 


The primary purpose in adopting the above definition was 
to distinguish rayon from acetate fibers composed of cellu- 
lose acetate and a separate definition of the latter was also 
incorporated in the Rules for the Rayon and Acetate In- 
dustry. 


14. The above outlined history of the definition of 
“rayon” demonstrates the evolution which this term ex- 
perienced over the past three decades, and the Commission 
was fully cognizant of these developments and of the fact 
that rayon may not in all instances be a fiber composed 
exclusively of regenerated cellulose. 


15. In arriving at the definitions of generic terms of 
manufactured fibers, the guiding standard was the broad, 
chemical composition of the fibers, not their physical prop- 
erties (performance test). and based upon this standard 
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plaintiff’s cross-linked rayon was identified as rayon since 
the fiber-forming substance is still regenerated cellulose. 


Thomas J. Anderson 
[Jurat] 
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Preliminary Injunction 
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STATE oF NEw York, on 
County oF New York, 


AszoT J. COPELAND, being duly sworn, deposes and 
says: 


1. Iam Executive Vice President of United Merchants 
& Manufacturers, Inc., a Company engaged directly and 
through its subsidiaries in many aspects of the textile 
industry. I am also a Vice President of Cohn-Hall-Marx 
Co. (hereinafter called CHM), a subsidiary of United 
Merchants & Manufacturers, Inc., which converts fabrics 
of natural and synthetic textile fibers, including blends of 
different fibers, for the apparel markets. United Merchants 
& Manufacturers, Inc. and its subsidiaries comprise one 
of the largest integrated textile enterprises in the world, 
with gross annual sales in excess of $400,000,000. 


2. I submit this affidavit in support of the motion of 
Courtaulds (Alabama) Inc., plaintiff herein, for an order 
granting a preliminary injunction staying the effective 
date and restraining enforcement of the Rules and Regu- 
lations of the Federal Trade Commission under the Textile 
Fiber Products Identification Act published in the Federal 
Register June 2, 1959, in so far as such Rules and Regu- 
lations (hereinafter called the Final Rules) require the 
identification of cross-linked cellulosic fibers by the generic 
name rayon. 


3. In the fall of 1958 CHM began to experiment with 
plaintiff’s new cross-linked cellulosic fibers and ultimately 
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developed, in conjunction with J. P. Stevens & Co., Inc., a 
fabric, made for CHM by J. P. Stevens & Co., Inc., from 
plaintiff’s cross-linked cellulosic fiber identified by the trade- 
mark “Topel”, which CHM introduced commercially under 
the trademark “Sunny”. On the basis of its own research 
and experimentation and that done for it by J. P. Stevens & 
Co., Inc., and information obtained from plaintiff, CHM 
knows that cross-linked cellulosic fiber is different from 
rayon (regenerated cellulose) fiber not only chemically but 
also in its physical properties and textile uses. The most 
important differences between plaintiff's “Topel” cross- 
linked cellulosic fiber and rayon, as reflected in the “Sunny” 
fabric described above, are that such fabric has an even, 
silk-like hand, neither “dry” nor “wet”, that is completely 
different from the hand obtained with rayon in a similar 
fabric construction; that different color variations can be 
obtained by dyeing fabrics made from “Topel” cross-linked 
cellulosic fiber than by the dyeing of similar rayon fabrics; 
that much more level dye results have been obtained with 
the “Sunny” fabric than were obtained by CHM several 
years ago in a similar construction of rayon, which tended 
to have a streaky warp rather than the even effect obtainable 
with “Topel” cross-linked cellulosic fiber ; and that “Sunny” 
fabric is more dimensionally stable than similar fabrics 
made of rayon. It is those properties which justify the in- 
creased costs which CHM incurs in the purchase, conversion 
and resale of “Sunny” fabric due not only to the higher cost 
of cross-linked cellulosic fiber, but also to the increased cost 
of handling, selling and promotion. Because of those in- 
creased costs, CHM must sell “Sunny” fabric containing 
cross-linked cellulosic fiber at a premium price over other 
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fabrics of similar construction which contain rayon rather 
than cross-linked cellulosic fiber. 


4. When CHM decided to begin the promotion of 
“Sunny” fabric containing cross-linked cellulosic fiber, I be- 
lieved that if the public could be properly informed as to its 
distinctive properties that fabric would soon be a major 
commercial success and would be used extensively in wom- 
en’s shirts, skirts and dresses and men’s sport shirts, and for 
retail sale of yardage to home: sewers. In order adequately 
to inform CHM’ customers and the general public as to the 
distinctive properties of “Sunny” fabric containing cross- 
linked cellulosic fiber, it was necessary to distinguish that 
fabric from other fabrics of different properties and to avoid 
confusion between that fabric and other fabrics. As set forth 
below, however, CHM and others have not been able satis- 
factorily to avoid such confusion or to distinguish between 
that fabric and other fabrics. | 


5. Although the Final Rules may not become effective, 
as a matter of law, until March 3, 1960, as a practical matter 
CHM has been forced to treat the Final Rules as already 
in effect. The primary reason for this situation is that 
CH™M’s advertising and promotional campaigns have to be 
planned and committed several months before they are 
published, and identifying hang tags have to be printed and 
distributed before March 3. 1960. Thus, advertisements 
and identification material and promotional displavs which 
will not be seen by the public until after March 3, 1960. 
have already been made final, and in some instances have 
already been produced. Since they will not reach the public 
until after March 3, 1960, those advertisements. materials 
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and displays must conform to the Final Rules. In order to 
coordinate advertising and selling campaigns and not be 
faced with last minute confusion and an abrupt transition, 
CHM has found it necessary to conform its labels and ad- 
vertising to the Final Rules and to label fabrics made from 
cross-linked cellulosic fiber as rayon. 


6. Since it became apparent that the Final Rules would 
require cross-linked cellulosic fiber to be identified as rayon, 
CHM has lost sales of “Sunny” fabric containing cross- 
linked cellulosic fiber which it would have been able to make 
if the fiber content of that fabric could have been properly 
identified so as to distinguish cross-linked cellulosic fiber 
from rayon. There is no doubt that any continuation of the 
requirement that cross-linked cellulosic fiber be identified as 


rayon will have a detrimental effect on sales of “Sunny” 
fabric by CHM, the use of that fabric by customers of CHM 
and the public, and therefore upon CHM’s purchases of 
fabric containing plaintiff’s cross-linked cellulosic fiber. 


7. The requirement in the Final Rules that cross-linked 
cellulosic fiber be identified as rayon has the inevitable result 
of causing confusion in the minds of CHM’s customers and 
ultimate consumers as to the nature of “Sunny” fabric con- 
taining cross-linked cellulosic fiber and as to the nature of 
the textile products made of that fabric. Sales resistance 
must be overcome when a customer is asked to pay a pre- 
mium price based on the fiber content of a fabric and when 
the label identifying that fiber content does not clearly and 
unequivocally distinguish the fabric from another lower 
priced fabric having, so far as generic names are concerned. 
the same fiber content. Trademarks and descriptive words 
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may help to overcome that resistance, but they are not an 
adequate substitute for a separate and distinct generic name. 
Explaining to customers that the “rayon” in “Sunny” fabric 
containing cross-linked cellulosic fiber is different from the 
rayon in another fabric increases the selling burden and cost 
so that the fabric becomes relatively less attractive com- 
mercially, although it is very successful from the point of 
view of the textile technologist. 


8. If plaintiff’s motion for preliminary injunction is 
granted, and CHM is thus freed properly to distinguish 
“Sunny” fabric containing cross-linked cellulosic fiber from 
other fabrics containing rayon,|I believe that CHM’s sales 
of “Sunny” fabric containing cross-linked cellulosic fiber 
will increase and, as a result, CHM would increase its pur- 


chases of fabric containing plaintiff’s cross-linked cellulosic 
fiber. 


Abbot J. Copeland 
[Jurar] 
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Affidavit of Paul B. Stam in Support of Motion for 
Preliminary Injunction 
[Filed February 10, 1960.] 


State oF NEw York, << 
County oF New York, 


Pau B. Stam, being duly sworn, deposes and says: 


1. Iam Director of Research of J. P. Stevens & Co., 
Inc. (hereinafter called Stevens). Stevens and its sub- 
sidiary companies are engaged in many aspects of the textile 
industry and, with gross annual sales in excess of $400,- 
000,000, comprise one of the largest textile enterprises in 
the world. 


2. This affidavit is submitted in support of the motion 
of Courtaulds (Alabama) Inc., plaintiff herein, for an order 
granting a preliminary injunction staying the effective date 
and restraining enforcement of the Rules and Regulations 
of the Federal Trade Commission under the Textile Fiber 
Products Identification Act published in the Federal Regis- 
ter June 2, 1959, in so far as such Rules and Regulations 
(hereinafter called the Final Rules) require the identifica- 
tion of cross-linked cellulosic fibers by the generic name 
rayon. 


3. Since the Spring of 1958, Stevens, under supervi- 
sion of affiant, has engaged in the evaluation, testing, de- 
velopment and production of fabrics made from plaintiff’s 
cross-linked cellulosic fibers identified by the trademarks 
“Topel” and “Corval” and blends of those fibers with other 
natural and man-made fibers. These fabrics have included 
blends with polyester, acrylic and cotton fibers for use in 
rainwear, sportswear, shirtings, knitted outerwear, hosiery 
and other apparel and household items. On the basis of such 
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research and experimentation and information obtained 
from plaintiff, affant knows that cross-linked cellulosic 
fiber is significantly different from rayon (regenerated cel- 
lulose) fiber not only chemically but also in its physical 
properties and textile uses. In the case of the yarns for 
knitted outerwear and hosiery mentioned above, the most 
important advantages obtained from the use of plaintiff’s 
Corval cross-linked cellulosic fiber, instead of rayon, in the 
blends of which such yarns are composed, are much greater 
bulk and warmth, a “kindlier” or less harsh hand and 
greater stability to laundering. Affiant’s work with blends 
of plaintiff’s cross-linked fiber Topel with cotton have dem- 
onstrated the distinctive properties of such blends, com- 
pared with similar cotton/rayon blends, in that the use 
of Topel cross-linked cellulosic fiber allows such fabrics to 
be mercerized and dyed and processed in other conventional 
textile steps in ways which are not possible for rayon and 
thereby producing fabrics which would not be possible with 
rayon. I believe that this is possible because of the vastly 
different swelling behavior of Topel cross-linked cellulosic 
fiber compared to rayon and its greatly improved resistance 
to alkali swelling and degradation. It is properties such as 
these which justify the increased costs which Stevens in- 
curs in the purchase of plaintiff’s cross-linked cellulosic 
fibers and the premium price which it must charge over other 
yarns or fabrics, in other respects similar, which contain 
rayon rather than cross-linked cellulosic fiber. 


4. I believe that Stevens fabric blends containing cross- 
linked cellulosic fiber are significantly different from other 
blends and specifically from blends in which rayon is used 
instead of cross-linked cellulosic fibers. At the time Stevens 
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first began to produce fabric blends containing cross-linked 
cellulosic fiber, I believed that if the public could be properly 
informed as to their distinctive properties, wide public ac- 
ceptance of those fabrics would result and Stevens would 
achieve a major commercial success. I do not believe, how- 
ever, that Stevens customers or the general public can be 
properly informed as to the distinctive properties of fabrics 
containing cross-linked cellulosic fiber unless those fabrics 
can be distinguished from other fabrics having different 
properties. As set forth below, Stevens has not been able 
satisfactorily to distinguish between fabrics containing 
cross-linked cellulosic fiber from other fabrics and confu- 
sion has resulted. 


5. Although the Final Rules may not become effective, 


as a matter of law, until March 3, 1960, as a practical mat- 
ter Stevens has been forced to treat the Final Rules as 
already in effect. The primary reason for this situation is 
that Stevens’ advertising and promotional campaigns have 
to be planned and committed several months before they are 
published, and identifying hang tags have to be printed and 
distributed before March 3, 1960. Thus, advertisements, 
identification material and promotional displays which will 
not be seen by the public until after March 3, 1960 have 
already been made final, and in some instances have already 
been produced, several months ago. Since they will not 
reach the public until after March 3, 1960, those advertise- 
ments, materials and displays must conform to the Final 
Rules. In order to coordinate advertising and selling cam- 
paigns and not be faced with last minute confusion and an 
abrupt transition, Stevens has found it necessary to con- 
form its labels and advertising to the Final Rules and to 
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label fabrics made from cross-linked cellulosic fiber as 
rayon. 


6. Asa result, I believe that Stevens has lost a con- 
siderable amount of sales of its fabrics containing cross- 
linked cellulosic fiber which it would have been able to make 
if the fiber content of that fabric could have been properly 
identified. If the requirement that cross-linked cellulosic 
fiber be identified as rayon is continued, it will have a detri- 
mental effect on sales of Stevens’ fabrics, the use of those 
fabrics by Stevens’ customers and the public, and therefore 
upon Stevens’ purchases of plaintiff’s cross-linked cellulosic 
fiber. 


7. The Commission’s new definition of rayon will in- 
evitably confuse Stevens’ customers and ultimate consumers 
as to the nature of its fabrics containing cross-linked cellu- 
losic fibers and as to the nature of the textile products made 
of those fabrics. Customers are opposed to paying higher 
prices for a fabric by reason of its fiber content when the 
label identifying that fiber content does not clearly distin- 
guish that fabric from a lower priced fabric which, as far 
as generic names are concerned, has the same fiber content. 
The greater selling burden and cost involved in attempting 
to explain to customers that “rayon” in Stevens’ fabrics 
containing cross-linked cellulosic fiber is different from the 
rayon in other fabrics makes those fabrics relatively less 
attractive from a commercial standpoint. 


8. If plaintiff's motion for preliminary injunction is 
granted, and Stevens is thus freed properly to distinguish 
fabrics containing cross-linked cellulosic fiber from other 


90 


Affidavit of Paul B. Stam in Support of Motion for 
Preliminary Injunction 


fabrics containing rayon, I believe that Stevens’ sales of 
fabrics containing cross-linked cellulosic fiber will increase, 
and, as a result, Stevens would increase its purchases of 
plaintiff’s cross-linked cellulosic fiber. 


Paul B. Stam 
[Jurat] 
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Findings of Fact and Conclusions of Law on Motion 
for Preliminary Injunction 
[Filed March 15, 1960.] 


This cause having come on for hearing upon plaintiff’s 
motion for preliminary injunction and the defendants’ op- 
position thereto, and the Court having considered all of the 
pleadings, affidavits and memoranda of points and author- 
ities on file, and after hearing argument in open Court, the 
Court this 15th day of March, 1960, makes the following 
Findings of Fact and Conclusions of Law: 


Finpincs oF Fact 


1. The plaintiff, Courtaulds (Alabama) Inc., is a 
textile fiber manufacturer which is and has been in the busi- 
ness of manufacturing and selling fibers composed of re- 


generated cellulose and has since July, 1956, been manu- 
facturing and selling cross-linked cellulosic fibers under the 
trademarks “Corval” and “Topel” which are manufactured 
by a recently patented process. 


2. The plaintiff seeks a preliminary injunction staying 
the effective date of Rules and Regulations (24 Fed. Reg. 
4480-4487, June 2, 1959) promulgated by the defendants, 
the members of the Federal Trade Commission, under the 
Textile Fiber Products Identification Act (72 Stat. 1717- 
1724; 15 U. S. C. §§ 70-70(k) ) insofar as those Rules and 
Regulations require the plaintiff to identify its cross-linked 
cellulosic fiber as rayon fiber. 


3. On February 10, 1959, the Federal Trade Commis- 
sion published, in the Federal Register, a notice of hearing 
on its proposed rules under authority of Section 7(c) of the 
Textile Fiber Products Identification Act. 


92 


Findings of Fact and Conclusions of Law on Motion 
for Preliminary Injunction 


4. In March of 1959, public hearings were held and 
on June 2, 1959, the Commission promulgated its Rules 
and Regulations implementing said Act. The Rules and 
Regulations so promulgated are found in 24 Fed. Reg. 
4480-4487 (June 2, 1959). 


5. In the aforementioned Rules and Regulations, six- 
teen (16) categories for manufactured (as opposed to 
natural) fibers were established; one of these sixteen (16) 
is “rayon” and its definition given by rule 7(d) is: 


“A manufactured fiber composed of regenerated 
cellulose, as well as manufactured fibers composed 
of regenerated cellulose in which substituents have 
replaced not more than 15 percent of the hydrogens 
of the hydroxyl groups.” Sec. 303.7(d); 24 Fed. 
Reg. 4482 (June 2, 1959). 


6. The plaintiff has not shown that cross-linked cel- 
lulosic fibers do not come within the definition of “rayon” 
as established by the Federal Trade Commission. 


7. The plaintiff’s fiber has capabilities which distin- 
guish it from those of ordinary rayon (regenerated cel- 
lulose). 


8. The record on this motion shows that defendants’ 
established categories of manufactured fibers on the basis 
of chemical construction because of the legislative history 
of the Act indicating that labeling of fiber products in 
terms of performance characteristics was not feasible. 


9, The record on this motion does not show that the 
use of chemical construction as the criterion for the estab- 
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lishment of generic names for manufactured fibers is un- 
reasonable as applied to plaintiff’s cross-linked cellulosic 
fiber. 


10. The plaintiff has not shown that it will probably 
be able to prove that Rule 7(d) is unreasonable as applied 
to plaintiff's cross-linked cellulosic fiber. 


11. The record does not show that plaintiff will suffer 
irreparable injury if a preliminary injunction is denied in 
that: (a) there is no requirement that plaintiff cease desig- 
nating its fiber by its trademarks or that plaintiff cease 
advertising the performance capabilities of its fiber; and 
(b) the injury which the plaintiff claims that it will con- 
tinue to suffer even should it ultimately succeed in this suit 
and thereafter delete the term “rayon” from the description 
of its fiber is too remote to rise'to a showing of irreparable 
injury. 


Conc.usions or Law 


Upon the record on this cause and the Findings of Fact 
entered hereinabove. the Court makes the following Con- 
clusions of Law: 


1. The plaintiff has not demonstrated the probability 
of ultimate success in the cause for the reasons that: (a) 
Rule 7(d) is not unreasonable in its application to plain- 
tiff’s cellulosic cross-linked fiber; and (b) the procedures 
followed by defendants in promulgating the aforedescribed 
rules and regulations were not irregular. 
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2. Plaintiff has not shown that it would be irreparably 
injured if preliminary injunction does not issue. 


3. The plaintiff has not shown that the equities pre- 
ponderate in its favor. 


4. The motion of plaintiff for preliminary injunction 
should be denied. 


LuTHER W. YouNGDAHL 
United States District Judge 
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Defendants’ Motion for Summary Judgment or in the 
Alternative to Dismiss 


[Filed March 22, 1960.] 


Come now the defendants, the Federal Trade Commis- 
sion and its individual Commissioners, and move this Hon- 
orable Court as follows: 


1. For summary judgment in their favor on the ground 
that there exists no genuine issue of material fact and they 
are entitled to judgment as a matter of law. 


2. Or, in the alternative, to dismiss on the ground 
that the complaint fails to state a claim upon which relief 
may be granted. 

The affidavit of Thomas J. Anderson in support of de- 
fendants’ opposition to plaintiff’s motion for preliminary 
injunction, is incorporated in and made a part of these mo- 
tions. 


[Signed by attorneys for defendants. ] 
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There is No Genuine Issue 


[Filed March 22, 1960.] 


1. The Textile Fiber Products Identification Act (15 
U. S. C. §§ 70-70k) (hereinafter called the Act) directs 
the Federal Trade Commission to establish generic names 
of manufactured fibers as may be necessary and proper for 
the administration and enforcement of the Act. 


2. The Act does not specify the method of rule-making 
to be followed in the promulgation of the Rules. 


3. The Federal Trade Commission, in promulgating the 
Rules implementing the Act, proceeded in accordance with 
Section 4(b) of the Administrative Procedure Act (5 


U. S. C. § 1003(b)) and in accordance with its own rules 
governing rule-making procedures (16 C. F. R. §§ 2.1-2.8 
(Supp. 1959) ). 


4. Notice of proposed rule-making and public hearings 
was published in the Federal Register and public hearings 
were held. On the basis of the information received at the 
public hearings as well as upon informal views and opinions 
submitted by plaintiff and others, the Commission issued its 
“Rules and Regulations” under the Act on May 20, 1959, 
and caused them to be published in the Federal Register on 
June 2, 1959. 


5. Plaintiff was given opportunity to express and did 
express its views opposing the inclusion of its cross-linked 
cellulosic fibers within the definition of rayon and also sub- 
mitted its own proposed generic name. 
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6. Plaintiff's motion for rehearing received prompt 
consideration by the Commission, was denied and due nctice 
was given to plaintiff. 


7. Rule 7(d), as promulgated by the Commission, 
applies to plaintiff’s cross-linked cellulosic fibers. 


[Signed by attorneys for defendants. ] 
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Excerpt from Appendix A to Defendants’ Memorandum 
of Points and Authorities 


[Filed March 10, 1960.] 
Textile Journal* Technical Section 
DYNAMIC CHANGES IN VISCOSE FIBRES. 


Viscose is pioneer of an ever-increasing number of man- 
made fibres. Available commercially for just over 50 years, 
the fibre properties of viscose have been vastly improved 
during that period. Other improvements seen in forseeable 
future. Author discusses important changes in properties 
which, he feels, are just now on the horizon. Expand 
research facilities to speed developments. 


By Dr. C. Eucene Coke 
(Manager, Sales Development, 


Courtaulds (Canada) Limited) 


* * * * * 


*Issue of March 20, 1959. 


99 


Plaintiff's Cross-Motion for Summary Judgment 
[Filed August 31, 1960.] 


Pursuant to Rule 56 of the Federal Rules of Civil Pro- 
cedure, plaintiff hereby respectfully moves, on the pleadings 
herein, the affidavits of Charles L. Paine sworn to January 
19, 1960, Abbot J. Copeland sworn to February 8, 1960 
and Paul B. Stam sworn to February 9, 1960, heretofore 
filed in support of plaintiff’s motion for a preliminary in- 
junction, the affidavit of John Wharton sworn to May 18, 
1960, and the stipulation dated August 29, 1960, for sum- 
mary judgment in its favor enjoining, setting aside, declar- 
ing unlawful and annulling the Commission’s Rules and 
Regulations under the Textile Fiber Products Identification 
Act and the Commission’s Memorandum and Order of 
January 5, 1960, to the extent that they define rayon as 
manufactured fibers composed of regenerated cellulose in 
which substituents have replaced not more than 15% of 
the hydrogens of the hydroxyl groups and deny plaintiff’s 
application for promulgation of a rule establishing and defin- 
ing a separate and distinct generic name for cross-linked 
cellulosic fibers, on the ground that there exists no genuine 
issue as to any material fact and that plaintiff is entitled to 
judgment granting such relief as a matter of law. 


August 30, 1960 


[Signed by attorney for plaintiff. | 
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Plaintiff’s Statement of Material Fact as to Which 
There is No Genuine Issue 


[Filed August 31, 1960.] 


Pursuant to Rule 9 of this Court, plaintiff hereby sub- 
mits its statement of material fact as to which there is no 
genuine issue, supplementing the statements of agreed fact 
set forth in the parties’ stipulation dated August 29, 1960. 


1. Rayon fibers commercially available in the United 
States prior to promulgation of the Final Rules on June 2, 
1959 (hereinafter called rayon fibers), are composed of 
molecular chains or “polymers” consisting of regenerated 
cellulose. Such fibers are manufactured by the process of 
“regenerating” cellulose, in which naturally occurring non- 
spinnable cellulose is converted into a spinnable fibrous 
form suitable for textile use. 


2. Plaintiff’s cross-linked cellulosic fibers are composed 
of molecular chains or polymers cross-linked during the fi- 
ber manufacturing process through chemical reaction be- 
tween cellulose and non-cellulosic chemicals. The polymers 
so produced are chemically different from the cellulose poly- 
mers of rayon fibers and have a three-dimensional structure, 
rather than the linear structure present in rayon fibers. 


3. Cross-linked cellulosic fibers, by reason of their dif- 
ferent chemical composition and structure, have perform- 
ance characteristics and resulting textile uses which are 
different from those of rayon fibers. In some cases, the 
uses of the two fiber types are mutually exclusive. 


4. Cross-linked cellulosic fibers were not covered by the 
definition of rayon fiber contained in the Commission’s 1951 
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Trade Practice Rules, which restricted the rayon fiber 
category to fibers composed of regenerated cellulose. 


5. Proposed Rule 7(h) published in the Notice of Hear- 
ing on February 10, 1959, broadened the existing definition 
of rayon fiber contained in the Commission’s Trade Practice 
Rules. The purpose of the broadening of the existing rayon 
definition by Proposed Rule 7(h) was to include plaintiff’s 
cross-linked cellulosic fiber within the rayon fiber category. 


6. There is not a single statement in the entire public 
record endorsing the definition of rayon fiber in Proposed 
Rule 7(h). 


7. The definition of rayon fiber contained in Proposed 
Rule 7(h) was not sufficiently broad to cover plaintiff’s 
cross-linked cellulosic fiber. 


8. Final Rule 7(d) broadened the existing definition 
of rayon set forth in the Commission’s Trade Practice 
Rules. The purpose of the broadening of the existing rayon 
definition by Final Rule 7(d) was to include plaintiff’s 
cross-linked cellulosic fiber within the rayon fiber category. 


9. The definition of rayon fiber contained in Final Rule 
7(d) covers a group of fibers never before known as rayon 
fibers, and is materially different from the definition of 
rayon contained in Proposed Rule 7(h). There is not a 
single statement in the entire public record endorsing that 
definition. 


10. Prior to promulgation of the Final Rules, the Com- 
mission refused plaintiff’s requests that it disclose to plain- 
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tiff the origin and substance of secret communications by 
plaintiff’s competitors concerning the definition of rayon 
and plaintiff’s application for a separate generic name for 
cross-linked cellulosic fibers. The Commission relied in 
part upon those communications in defining rayon fiber in 
the Final Rules and in denying plaintiff’s application. 


11. The Final Rules promulgated by the Commission 
do not contain any concise general statement of their basis 
and purpose. 


12. The Commission in determining the breadth of the 
rayon fiber category in Final Rule 7(d) did not consider 
fiber performance characteristics. 


13. The Commission in determining in 1951 that the 
rayon fiber category in its Trade Practice Rules should 
exclude fibers composed of cellulose acetate established 
separate chemical definitions for rayon and acetate fibers 
solely because of the different performance characteristics 
of those fibers. 


14. In several public statements made by the Commis- 
sion since the promulgation of the Final Rules, the Com- 
mission has recognized that it is essential to consider the 
performance characteristics of fibers falling within various 
generic classifications. 


August 30, 1960. 


[Signed by attorney for plaintiff.] 
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Affidavit of John Wharton in Support of Plaintiffs 
Cross-Motion and in Opposition to Defendants’ Motion 


[Filed August 31, 1960.] 


STATE oF NEw York, =e 
County oF New York, 


Joun Wuarton, being duly sworn, deposes and says: 


1. I am a graduate chemist, a Fellow of the Royal In- 
stitute of Chemistry, a member of the British Institution 
of Chemical Engineers, a member of the American Insti- 
tute of Chemical Engineers, and a Fellow of the Textile 
Institute. I have been engaged in various aspects of textile 
fiber research continuously since 1931, and I have been 
Director of Research of Courtaulds, Inc. continuously since 
1953. I am the chemist primarily responsible for develop- 
ments of plaintiff’s cross-linked cellulosic fibers. 


2. I make this affidavit in support of plaintiff’s motion 
for summary judgment and in opposition to defendants’ 
motion for summary judgment or in the alternative to 
dismiss, 


3. Upon the basis of my research and that of others 
in the Research Department under my supervision, and 
upon the basis of my familiarity with the published results 
of the research of others in the United States and elsewhere 
and the conferences mentioned in paragraph 13 below, I 
make the statements set forth in paragraphs 4 through 
12 below. 


4. Plaintiff has for many years been engaged in the 
business of manufacturing and selling fibers composed of 
regenerated cellulose known as rayon fibers. In July, 1958, 
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plaintiff introduced commercially the new cross-linked cellu- 
losic fibers which it has since promoted and sold under the 
trademarks “Corval” and “Topel.” Such fibers are manu- 
factured by a process developed by plaintiff after many 
years of costly research by plaintiff, companies affiliated 
with plaintiff, and others. 


5. Plaintiff’s cross-linked cellulosic fibers differ from 
fibers known as rayon and commercially available in the 
United States prior to June 2, 1959, in the following 
respects, among others: 


(a) Such cross-linked fibers are chemically different 
from such rayon fibers in that prior to the complete 
formation of such cross-linked fibers in their manu- 
facturing process cellulose and other compounds react 
chemically to produce a compound different from such 
rayon fibers. 


(b) Such cross-linked fibers are structurally dif- 
ferent from such rayon fibers in that they are three- 
dimensional in their chemical structure, while such rayon 
fibers consist of linear chains. 


(c) Largely because of their three-dimensional 
structure, such cross-linked fibers have properties ma- 
terially different from those of such rayon fibers. The 
effect of cross-linking is to tie together, by true chemical 
bonds, adjacent polymeric chains which are more loosely 
and only physically associated with each other in such 
rayon fibers and thus will more readily, in the latter 
fibers, move longitudinally with respect to one another 
(4.e., the fibers stretch or shrink), draw apart from one 
another in the presence of liquids (leading to the high 
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water absorption and generally high swelling properties 
associated with such rayon fibers and to their solubility 
in solvents which do not dissolve cross-linked fibers), 
and accept deformation and twisting without attempting 
to return to their original configuration. 


(d) The three-dimensional, chemically bonded 
structure of such cross-linked fibers leads to a much 
higher elastic recovery, or ability to return to their 
original length after stretching, than is found in such 
rayon fibers. This property is essential to the produc- 
tion of fabrics having a good rating for crease resistance 
and recovery from creases. 


(e) The three-dimensional, chemically bonded struc- 
ture of such cross-linked fibers makes fabrics composed 
of those fibers more dimensionally stable, or shrink- 
resistant when laundered, than fabrics made of such 
rayon fibers, and leads to much quicker drying in fabrics 
made of such cross-linked fibers. 


(£) The three-dimensional, chemically bonded struc- 
ture of such cross-linked fibers makes them more resist- 
ant to the effects of caustic soda than such rayon fibers, 
which are gelatinized in the usual mercerizing 
strengths of caustic soda, and this permits the use of 
such cross-linked fibers in fabrics, including blends of 
such cross-linked fibers and cotton, which are to be 
mercerized and for which such rayon fibers may not be 
used. Mercerizing leads to increased stability to laun- 
dering, improved luster and sensitivity to dyes and, in 
the case of such cross-linked fibers, a solution to the 
problem of seam ravelling which is encountered in fab- 
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rics composed of such rayon fibers. The resistance of 
such cross-linked fibers to alkali degradation has other 
important results. The twist in yarns made of suitably 
cross-linked fibers may be permanently set by treatment 
with caustic soda, a property of importance in, among 
other things, the production of cut pile carpets for 
which such rayon fibers are unsuitable. Cross-linked 
cellulosic fibers may be made which have a resistance 
to caustic soda greater than that of any other known 
manufactured or natural cellulose fiber. 


(g) The three-dimensional, chemically bonded struc- 
ture of such cross-linked fibers makes them much more 
inclined to return to their original configuration than 
such rayon fibers. When twisted into yarn they have 
a “memory” for their original configuration which leads 
to greater bulk (more space occupied by the same fiber 
mass) and consequently greater warmth in fabrics made 
of such yarn than in fabrics made of yarns composed 
of such rayon fibers. 


(h) Fabrics can be produced either wholly or in part 
from such cross-linked fibers with a different hand, or 
feel, from that which would result from the use of 
comparable amounts of such rayon fibers. 


(i) Such cross-linked fibers have dyeing character- 
istics different from those of such rayon fibers. 


(j) Such cross-linked fibers and such rayon fibers 
are adaptable to substantially different and sometimes 
mutually exclusive textile uses. 


6. Cross-linking can be accomplished through chemical 
finishing of fabrics containing fibers known as rayon and 
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commercially available in the United States prior to June 2, 
1959. However, cross-linked cellulosic fibers, and fabrics 
containing such fibers, have properties not obtainable by 
such cross-linking accomplished by chemical finishing of 
fabrics. Such properties include, among other things, 


(a) greater bulk and warmth, attributable to the 
tendency of cross-linked fibers to return to the configu- 
ration which they had before being twisted into yarn, 
while such rayon fibers contained in a chemically finished 
fabric are set in their final configuration, resulting in 
flat, thin fabrics; 


(b) suitability of cross-linked fibers for yarns or 
fabrics to be subjected, prior to the stage at which cross- 
linking of fabrics is feasible, to important textile pro- 
cesses, such as beam dyeing of yarn or mercerizing of 
fabric, for which such rayon is unsuitable; 


(c) suitability of cross-linked fibers for the produc- 
tion of articles, such as cut pile carpets, textured fabrics 
or fibers for use as pillow stuffings, which cannot as a 
practical matter be cross-linked in their final form: 


(d) suitability of cross-linked fibers for use in 
blends with other fibers which do not require a cross- 
linking finish and whose properties are adversely af- 
fected when subjected, in a blend with such rayon, to a 
cross-linking finish; and 


(e) adaptability of appropriately cross-linked fibers 
to acid dyes, permitting their use in blends with other 
fibers in dyeing processes for which such rayon is not 
suited. 
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7. The definition of rayon fiber in the Federal Trade 
Commission’s Trade Practice Rules for the Rayon and 
Acetate Textile Industry, promulgated in 1951, as a manu- 
factured fiber composed of regenerated cellulose, did not 
cover plaintiff's cross-linked cellulosic fibers, since the latter 
are composed of a compound resulting from the chemical 
reaction of cellulose and other substances. 


8. The definition of rayon contained in Proposed Rule 
7(h) of the Proposed Rules under the authority of Section 
7(c) of the Textile Fiber Products Identification Act, 
which the Commission caused to be published with a Notice 
of Hearing in the Federal Register on February 10, 1959, 
did not cover plaintiff’s cross-linked cellulosic fibers. The 
basis for this conclusion appears on page 26 of the statement 
of plaintiff, dated March 10, 1959, and on pages 7 and 8 
of my statement on behalf of plaintiff, dated March 10, 
1959, which were filed with the Commission on March 12, 
1959 in the course of public proceedings with respect to 
such Proposed Rules. 


9. The definition of rayon contained in Final Rule 7(d) 
which the Commission caused to be published in the Federal 
Register on June 2, 1959 under the authority of said Section 
7(c) covers plaintiff's cross-linked cellulosic fibers and in- 
deed includes: 


(i) fibers which might contain, according to my cal- 
culations, from 100% to as little as 1% by weight of 
long-chain molecules of regenerated cellulose, the re- 
mainder of such fibers being composed of different 
chemical compounds resulting from the reaction of re- 
generated cellulose with other substances: 
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(ii) fibers in which from 100% to less than 50% 
of the cellobiose units, which are the fundamental re- 
peating units in long-chain molecules of regenerated 
cellulose, remain chemically unreacted with other sub- 
stances; and 


(iii) all known types of cross-linked cellulosic textile 
fibers. 


10. There is not any known cellulosic fiber, except ace- 
tate, in which substituents have replaced as much as 5% of 
the hydrogens of the hydroxyl groups. 


11. Although the definition of rayon in Final Rule 7(d) 
appears to be worded similarly to the definitions of other 
generic names in Final Rule 7, a different chemical standard 


has been used in the rayon definition than that used in the 
case of any other definition. Most of the fiber definitions 
established by the Commission require that the fiber contain 
a minimum percentage of a specified chemical unit charac- 
teristic of that fiber. Thus, a fiber is acrylic only if it con- 
tains at least 85% by weight of acrylonitrile units; it is saran 
only if it contains at least 80% by weight of vinylidene 
chloride units. The reference in the rayon definition to re- 
generated cellulose in which substituents have replaced not 
more than 15% of the hydrogens of the hydroxyl groups 
gives that definition the appearance of following a similar 
pattern. However, the hydroxyl group is not the chemical 
unit characteristic of cellulose (comparable to acrylonitrile 
in acrylic fibers and vinylidene chloride in saran). On the 
contrary, the characteristic repeating unit in the cellulose 
chain is cellobiose, a chemical structure which contains, 
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among other things, six hydroxyl groups. Substitution oc- 
curring in one of the hydroxyl groups per cellobiose unit and 
in 90% of the cellobiose units of a cellulose chain (a theoret- 
ical reaction which would not be expected to occur in prac- 
tice) would replace only 15% of the hydroxyl hydrogens in 
that cellulose chain. The resulting product would be rayon 
under the new definition, despite the fact that only 10% of 
the basic cellobiose units remained. 


12. According to my calculations, less than 1% by 
weight of plaintiff’s cross-linked cellulosic fibers is com- 
posed of long-chain molecules of regenerated cellulose 
which have not reacted with other substances. In other 
words, virtually all of the molecules in those fibers have 
been reacted chemically to form compounds different from 


regenerated cellulose. 


13. I have conferred with many of the world’s leading 
polymer chemists, all of whom have confirmed my opinion 
that the cross-linking process used by plaintiff results in 
fibers composed in substantial part of molecules of a dif- 
ferent chemical compound from regenerated cellulose. 


John Wharton 
[Jurat] 
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Stipulation of Fact 
[Filed August 30, 1960.] 


The parties hereby stipulate as follows, solely for the 
purposes of disposition of defendants’ motion for summary 
judgment and of plaintiff’s cross-motion for summary 
judgment, and for no other purpose. Nothing herein shall 
be considered an admission of its materiality or relevance. 


1. Plaintiff is a corporation organized and existing 
under the laws of the State of Alabama and has its prin- 
cipal office at LeMoyne, Mobile County, Alabama. 


2. Defendant Kintner is Chairman of defendant 
Federal Trade Commission (hereinafter called the Com- 
mission) and defendants Secrest, Anderson, Kern and Tait 
are Commissioners of the Commission. The official resi- 
dence of the Commission is the District of Columbia. 


3. In 1951, the Commission promulgated its Trade 
Practice Rules for the Rayon and Acetate Textile Industry. 
Such Rules, a copy of which is annexed hereto as Exhibit 1, 
were rescinded in April 1960. 


4. A copy of a letter sent by the Commission to all 
retailers of textile products announcing the promulgation 
of the above Rules is annexed hereto as Exhibit 2. Other 
definitions of the generic name rayon dating back to 1925 
promulgated by the Commission and other authorities are 
set forth in Exhibit 3, annexed hereto. 

5. Plaintiff has for many years been engaged in the 
business of manufacturing and selling fibers composed of 
regenerated cellulose known as rayon fibers. 
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6. In 1957 Courtaulds, Inc., plaintiff’s parent company, 
applied for a patent relating to “Process for Improving 
the Properties of Regenerated Cellulose Fibrous Material 
Wherein Said Material Is Treated While Still in the Gel 
State.” The patent issued on September 1, 1959. A copy 
of said patent (No. 2,902,391) is annexed hereto as Ex- 
hibit 4. 


7. Plaintiff has since the summer of 1958 been engaged 
in the business of manufacturing, promoting and selling 
fibers, which were manufactured under the process covered 
by the patent hereinabove described, under the trademarks 
“Corval” and “Topel”, and until June 2, 1959, did so under 
the generic description “man-made cross-linked cellulosic 
fibers.” These fibers will hereinafter be referred to as plain- 
tiff’s fibers. 


8. The Textile Fiber Products Identification Act, 
adopted September 2, 1958 (72 Stat. 1721, et seq.), to be- 
come effective March 3, 1960, requires, among other things, 
the identification by generic name of the fiber content of 
textile fiber products covered by the Act. The Commission 
is authorized and directed by Section 7(c) of the Act to 
make such rules and regulations, including the establishment 
of generic names of manufactured fibers, under and in pur- 
suance of the terms of the Act, as may be necessary and 
proper for administration and enforcement. 


9. In the establishment of rules and regulations under 
the Act, the Commission proceeded by an informal method 
of rule making. The Commission states that its authority 
so to proceed is section 4 of the Administrative Procedure 
Act (60 Stat. 239 (1946) ) and its own rules governing its 
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rule-making procedures (16 C. F. R. §§ 21-28 (Supp. 
1959) ). 


10. In September, 1958, the Commission released a 
statement inviting interested’ parties, including plaintiff, 
to present suggestions for incorporation into proposed rules 
and regulations under the Act. A copy of such statement 
is annexed hereto as Exhibit 5, 


11. Commencing in October, 1958, the Commission’s 
staff held conferences with manufacturers of man-made 
fibers, as well as other interested and informed parties, in 
certain of which plaintiff participated. Such conferences 
were held intermittently until the middle of May, 1959. 


12. At one of such conferences on or about November 


21, 1958, plaintiff requested the Commission to promulgate 
a rule establishing and defining a separate and distinct 
generic name for cross-linked cellulosic fibers. Thereafter 
plaintiff proposed for such fibers the generic name “lincron,”” 
to be defined as follows: 


“A manufactured fiber in which the fiber-forming 
substance consists of at least 50% by weight of a 
three-dimensional polymer of polyanhydroglucose 
units chemically combined through methylene ether 
derivatives and/or formal groups, in which the link- 
age obtained by such chemical combination is suf- 
ficient to render the fiber insoluble in normal cellulose 
solvents and to give a cross-sectional area swelling 
in water below 50%.” 


13. Plaintiff’s request was the subject matter of various 
conferences of the Commission’s staff with plaintiff, as well 
as conferences and consultations with Governmental and 
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private parties. Plaintiff's request was also the subject 
matter of correspondence addressed to the Commission and 
its staff from plaintiff and others. Copies of plaintiff’s cor- 
respondence and so much of other correspondence as appears 
in the Commission’s public record is annexed hereto as 
Exhibits 6 to 30, inclusive. 


14. On February 10, 1959, the Commission caused to 
be published in the Federal Register a Notice of Hearing on 
its Proposed Rules under the authority of Section 7(c) of 
the Act. A copy of such Notice, together with the text of 
the proposed rules, is annexed hereto as Exhibit 31. 


15. Proposed Rule 7(h) defined the generic name rayon 
as “a manufactured fiber formed from regenerated cellulose 
with less than 15% by weight chemically combined substitu- 
ents.” 


16. The Notice of Hearing further stated that one of 
the matters to be considered at that hearing would be 
whether a rule should be promulgated establishing a generic 
name and definition for cross-linked cellulosic fibers. 


17. From March 10 through March 12, 1959, a public 
proceeding was held at Washington, D. C., at which repre- 
sentatives of the textile fiber industry and others presented 
oral and written statements concerning the Proposed Rules. 
At the direction of the Commission, the Proceeding was 
conducted by Mr. Harvey H. Hannah, Chief of the Com- 
mission’s Division of Textiles and Furs, assisted by other 
members of the Commission’s staff. No Commissioner was 
present during the presentation of the oral and written 
statements. 
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18. In the course of that proceeding plaintiff and 
others presented oral and written statements concerning 
the proposed definition for the generic name rayon and 
plaintiff’s request for promulgation of a rule establishing 
and defining a separate and distinct generic name for cross- 
linked cellulosic fibers. Thereafter, the record of the public 
proceeding remained open until March 27, 1959, for the 
submission of written statements as part of the public 
record. Plaintiff and others submitted such statements. 
Copies of the statements, contentions, and materials relating 
to such proposed definition and to plaintiff’s request pre- 
sented at the said public proceedings and such written state- 
ments thereafter submitted as part of the public record 
are annexed hereto as Exhibits 32 to 55, inclusive. 


19. Prior to the issuance of the final rules, material 
and information was sought and received by the Commis- 
sion and its staff ex parte from other governmental and 
private sources, including representatives of plaintiff and 
producers of other fibers and including producers of other 
fibers competitive with the fibers manufactured by plaintiff. 


20. Such ex parte communications related in part 
specifically to the definition of rayon and to plaintiff’s ap- 
plication for a separate and distinct generic name for what 
it describes as cross-linked cellulosic fibers. The Commis- 
sion in issuing the final rules considered the public record. 
its own files and such ex parte communications. 


21. Prior to promulgation of the final rules, representa- 
tives of plaintiff requested the Commission’s staff to dis- 
close to it the origin and contents of such ex parte com- 
munications so that it might have an opportunity to respond 
thereto. Those requests were denied. 
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22. During the period from March 13, 1959, to June 2, 
1959, representatives of plaintiff offered to aid the Com- 
mission’s staff in revising the proposed rules and preparing 
the final rules with respect to the definition of rayon and 
with respect to plaintiff’s application in light of the state- 
ments made during the public proceedings. Members of 
the Commission’s staff conferred with regard to the above 
but declined to disclose to plaintiff (or any other affected 
party) the contents of the final rules then under con- 
sideration. 


23. On June 2, 1959, the Commission caused to be 
published in the Federal Register its Final Rules (Exhibit 
56 hereto), to become effective March 3, 1960. 


24. Final Rule 7(d) defines the generic name rayon 
as “a manufactured fiber composed of regenerated cellulose, 
as well as manufactured fibers composed of regenerated 
cellulose in which substituents have replaced not more than 
15% of the hydrogens of the hydroxyl groups.” 


25. Neither Final Rule 7(d) nor any other rule con- 
tains a separate and distinct generic name and definition for 
only cross-linked cellulosic fibers. 


26. On September 28, 1959, plaintiff filed a Petition 
for Rehearing and Reconsideration by the Commission of 
the definition of the generic name rayon contained in Final 
Rule 7(d) and of plaintiff’s application for promulgation 
of a rule establishing and defining a separate and distinct 
generic name for cross-linked cellulosic fibers. A copy of 
such Petition is annexed hereto as Exhibit 57. Thereafter, 
that Petition was joined in and supported by the manufac- 
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turers of a large proportion by weight and value of all 
rayon produced in the United States, as well as by certain 
others in the textile industry. Joining in the Petition were: 
Industrial Rayon Corporation, American Viscose Corpora- 
tion, The Alligator Company, American Enka Corporation, 
Beaunit Mills, Inc., J. P. Stevens & Co., Inc., Deering, 
Milliken & Co., Inc., Avondale Mills, and A. Sagner’s Son. 
Inc. 


27. On November 2, 1959, plaintiff filed a Request for 
Oral Argument on that Petition. A copy of such Request 
is annexed hereto as Exhibit 58. 


28. On January 5, 1960, the Commission issued its 
Memorandum and Order denying in all respects plaintiff's 
Petition for Rehearing and Reconsideration and plaintiff’s 
Request for Oral Argument. A copy of such Memorandum 
and Order is annexed hereto as Exhibit 59. 


29. More than 60% by weight of the man-made textile 
fibers produced in the United States during the years 1958 
and 1959 were fibers for which the Final Rules established 
the generic names rayon and acetate. 


30. In 1951 application was granted for establishing 
a generic name for cellulose acetate fibers under the Com- 
mission’s Trade Practice Conference Procedure. The only 
formal applications made to the Commission under the 
Textile Fiber Products Identification Act are plaintiff’s 
application for the promulgation under the Act of a rule 
establishing and defining a separate and distinct generic 
name for cross-linked regenerated cellulosic fibers, and an 
application for the separate generic name “polynosic” for 
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certain regenerated cellulose fibers, which the Commission 
denied on February 8, 1960. 


31. The Commission has never been requested formally 
to establish a separate and distinct generic name for any 
fiber listed in Appendix C annexed to defendants’ Memo- 
randum of points and authorities, incorporated herein as 
Exhibit 60. 


32. Plaintiff’s fibers are the first fibers to be exploited 
commercially which have been cross-linked in the process 
of fiber manufacture. 


33. Certain textile fabrics can be treated in fabric 
finishing processes so as to result in cross-linking of the 
fibers in such fabrics. The fiber content of such fabrics 
has always been identified by the same generic name used 
to identify the constituent fiber notwithstanding the chemi- 
cal changes in such fiber caused by the finishing process. 


34, The statements annexed hereto as Exhibits 61 to 
66, inclusive, were released for the press by the Commission 
on or about the dates set forth thereon. 


August 29, 1960 


[Signed by attorneys for plaintiff and defendants. ] 


119° 


Stipulation Exhibit 1—1951 Federal Trade Commission 
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(excerpt) 


FEDERAL TRADE COMMISSION 
Washington 


TRADE PRACTICE RULES 
For The 
Rayon AND ACETATE TEXTILE INDUSTRY 


Promulgated December 11, 1951 


STATEMENT BY THE COMMISSION: 


Trade practice rules for the Rayon and Acetate Textile 
Industry are promulgated by the Federal Trade Commis- 
sion under the trade practice conference procedure. Such 
rules constitute a revision and extension of the trade prac- 
tice rules for the Rayon Industry promulgated by the Fed- 
eral Trade Commission on October 26, 1937, and supersede 
the 1937 rules. 

Members of the industry are persons, firms, corpora- 
tions and organizations engaged in the sale or distribution 
in commerce of fibers, yarns, threads, fabrics, or other 
textile products, composed in whole or in part of regener- 
ated cellulose or cellulose acetate. 

The rules are directed to the elimination and prevention 
of unfair or deceptive acts or practices and are concerned, 
among other things, with the failure to properly identify 
and disclose the fiber content of industry products. They 
were established in cooperation with the industry and are 
being promulgated in the interest of protecting the pur- 
chasing public and maintaining fair competitive conditions 
in the industry. 
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Trade practice proceedings in this matter were instituted 
upon application of the Rayon Yarn Producers Group. 
Applications were also made by the National Retail Dry 
Goods Association and the National Institute of Cleaning 
and Dyeing. A conference for all segments of the industry 
and consumers affected by or interested in the problem was 
held on April 12 and 13, 1951, in New York City, at which 
proposals for rules were received and considered. Subse- 
quently, a draft of proposed rules in appropriate form was 
made available by the Commission and public notice given 
whereby all interested and affected parties or groups were 
afforded opportunity to be heard and to present their views, 
suggestions, or objections. Pursuant to official notice, the 
public hearing was held on September 21, 1951, in New 
York City, and all matters there presented, or otherwise 
submitted in the proceeding, were duly considered. 

Upon consideration of the entire proceeding, the Com- 
mission approved and received, respectively, the Group I 
and Group II rules as set out below. 

Such rules become operative sixty (60) days from the 
date of promulgation. 


Tue RULEs 


These rules promulgated by the Commission are de- 
signed to foster and promote the maintenance of fair com- 
petitive conditions in the interest of protecting industry, 
trade, and the public. It is to this end, and to the exclusion 
of any act or practice which suppresses competition, re- 
strains trade, fixes or controls price through combination or 
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agreement, or which otherwise injures, destroys, or prevents 
competition, that the rules are to be applied. 


DEFINITIONS 


Industry Products: As used in these rules the term “in- 
dustry products” means fiber, thread, yarn, or textile fabric 
or products, which are composed, in whole or in part, of 
“rayon” or “acetate” as such terms are hereinafter defined. 


Rayon: Man-made textile fibers and filaments composed 
of regenerated cellulose, and yarn, thread, or textile fabric 
made of such fibers and filaments. 


Acetate: Man-made textile fibers and filaments com- 
posed of cellulose acetate, and yarn, thread, or textile fabric 
made of such fibers and filaments. 


* * * * * 
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FEDERAL TRADE COMMISSION 
WASHINGTON 25 


Bureau oF INDUSTRY COOPERATION 
OFFICE OF THE DIRECTOR 
December 11, 1951 


To Att RETAILERS OF TEXTILE PRODUCTS: 


We are pleased to enclose herewith trade practice rules 
as promulgated by the Commission for the Rayon and 
Acetate Textile Industry. These rules will become effective 
on February 9, 1952. They revise and supersede trade 
practice rules for the Rayon Industry of October 26, 1937. 

Over the years you as a retailer have undoubtedly been 
aware of the problem of nomenclature that confronts the 
producers and marketers of cellulose base textile products 
now designated in these rules as “rayon” for the regen- 
erated cellulose textile fibers and “acetate” for the cellulose 
acetate textile fibers. 

The acetate textiles on one hand, and the viscose and 
cuprammonium textiles on the other, possess different qual- 
ities with regard to use, care, and handling. Yet these tex- 
tiles under the 1937 rayon rules could all be called rayon. 
You will note upon examination that the revised rules give 
recognition to this and other distinctions involved in the 
matter of nomenclature. They were adopted after confer- 
ences with the principal rayon and acetate yarn producers, 
weavers and knitters, converters, dyers and printers, manu- 
facturers of finished products, representatives of various 
retail trade associations, technical associations and trade 
publications, teachers of home economics, and consumers. 
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The testimony of all these groups clearly indicated the 
need for a practicable differentiation between the regen- 
erated cellulose textile fibers and the cellulose acetate textile 
fibers. | 

Upon careful consideration of the entire record of the 
proceedings the Commission has adopted these final rules 
in the interest of bringing about the prevention and elimi- 
nation of unfair or deceptive acts or practices. 

The trade practice rules have been written in as simple 
and understandable style as the nature of the subject mat- 
ter and the requirements of law permit. If any question 
should occur to you in connection with any of the rules, do 
not hesitate to write us. It is our purpose in serving the 
public interest through this cooperative procedure to pro- 
tect all segments of the industry as well as the consumer 
from any deception and misunderstanding in connection 
with the sale and distribution of these textile products. 

We wish to emphasize one aspect of this proceeding 
which we believe is of importance to you as a retailer and to 
the consumer—your customer. Assurances have been given 
the Commission by the Rayon and Acetate Yarn Producing 
Industry that they propose to engage in considerable educa- 
tional work with consumers, retailers, and others, to inform 
the consumer as to the distinctive qualities of each fiber and 
the proper methods of care and handling of fabrics, gar- 
ments, and articles made therefrom. We are informed that 
tags, labels, and washing and ironing directions, have been 
and are being distributed to garment manufacturers, re- 
tailers, and others. In addition, we are further informed 
that educational material will be published and distributed 
to consumers, retailers, and others concerning the best 
method of care and handling to insure the maximum benefit 
to the retailer and the consumer. 
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This concerns you directly as a retailer in your relation- 
ship with your customer. The differentiation of the cellulose 
base textile fibers is a forward step in the direction of elimin- 
ating misunderstanding among consumers. 

Our task in the Commission is to eliminate and prevent 
any unfair or deceptive acts or practices in commerce and 
to pursue such actions as are necessary in the protection of 
the public interest. You as a retailer can help us in this task 
by adhering to these rules and by bringing home to the con- 
sumer all the information available relating to these fibers. 
We believe this will generate increased good will and serve 
to the mutual advantage of your customers and yourself. 


Very truly yours, 


Jas. A. Horton, Director, 
Bureau of Industry Cooperation. 
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Definitions of Rayon 


Generic name “rayon” as first defined by the Commis- 
sion in a resolution adopted by it on October 31, 1925: 


“The Federal Trade Commission hereby recog- 
nizes the term ‘Rayon’ as meaning and properly 
designating the artificial silk products, the basis and 
chief ingredient of which is cellulose.” Transcript 
of Hearing, Trade Practice Conference of Industry 
Engaged in Producing Rayon or Cellulose Fiber, 
Sept. 16, 1937, p. 29. 


Revised definition of “rayon” established by the Com- 
mission in its Trade Practice Rules for the Rayon Industry 
issued on October 26, 1937: 


“The word ‘rayon’ is the generic term for man- 
ufactured textile fiber or yarn produced chemically 
from cellulose or with a cellulose base and for thread, 
strands, or fabric made therefrom, regardless of 
whether such fiber or yarn be made under the viscose, 
acetate, cuprammonium, nitrocellulose, or other proc- 
ess.” 16 C. F. R. § 123.1 (1949). 


Definition of “rayon” adopted by the American Society 
for Testing Materials in June, 1950: 


“Rayon, n.—A generic term for man-made fib- 
ers, monofilaments and continuous filament yarns 
composed of regenerated cellulose with or without 
lesser amounts of nonfiber-forming materials.” 
Transcript of Hearings, Trade Practice Conference 
for the Rayon Industry, April 12, 1951, p. 35. 


Rayon definition (superseding that previously in effect) 
in the Commission’s Trade Practice Rules for the Rayon 
and Acetate Industry, promulgated December 11, 1951: 
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“Rayon. Man-made textile fibers and filaments 
composed of regenerated cellulose, and yarn, thread 
or textile fabric made of such fibers and filaments.” 
16 C. F. R. § 204.0(b) (Supp. 1959). 
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UNITED STATES PATENT OFFICE 


2,902,391 
Patented Sept. 1, 1959 


2,902,391 


PROCESS FOR IMPROVING THE PROPERTIES OF REGENERATED 
CELLULOSE Frsrous MATERIAL WHEREIN SAID MATE- 
RIAL Is TREATED WHILE STILL IN THE GEL STATE 


George C. Daul, Mobile, Harold F. Wise, Spring Hill, and 
John Wharton, Mobile, Ala., assignors to Courtaulds, 
Inc., New York, N. Y., a corporation of Delaware 


Application January 23, 1957, Serial No. 635,695 
11 Claims. (Cl. 117—145) 


This invention relates to a process for improving the 
properties of regenerated cellulose fibrous material and in 
particular to a process for introducing heat hardenable 
resinous materials into regenerated cellulose fiber. 

Many attempts have been made to treat cellulosic ma- 
terials with synthetic resins of various types such, for 
example, as the aminoplasts and, more recently, polyepoxy 
compounds. In general, resin treatment of regenerated 
cellulose fibrous materials is carried out on cloth to obtain 
crease resistance and dimensional stability. However, up 
until the present time it has been difficult with such treat- 
ments to get thorough, uniform penetration of the fibers 
without leaving an excess of resin on the surfaces of the 
fibers. When it is attempted to treat staple fibers, the 
problem becomes particularly acute. Staple fibers are 
normally processed in the form of a mat or blanket, and 
in this case, treatment with a resin forming material fol- 
lowed by drying and curing has led to stuck fibers and 
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lumps of fibers which are extremely difficult and often 
impossible to process into yarn and cloth. 

It has been attempted to overcome this difficulty by 
subjecting staple fibers, following treatment with a solu- 
tion of resin forming materials, to centrifuging at high 
speeds. This further treatment, however, is only partially 
successful in removing excess resin and is, in any case, 
time consuming and impractical from a continuous produc- 
tion standpoint. 

It is an object of the present invention to provide a 
new, convenient and economical way for treating regen- 
erated cellulose fibers with heat hardenable resin forming 
solutions. | 

It is further an object of the invention to provide a 
method which is simple and economical and by which a 
resinous solution or dispersion may be introduced into the 
interior of the fibers to be treated. 

It is a further object of the invention to provide a 
method for treatment of regenerated cellulose fibers with 
resin forming solutions in which deposition of excess resin 
on the outside of the fibers is avoided. 

It is a further object of the invention to provide a 
simple and economical process whereby regenerated cellu- 
lose fibrous material having improved properties may be 
produced. 

In accordance with the invention, these and other ob- 
jects are attained by a method which comprises treating 
cellulosic fiber while it is still in the gel state and before 
it has been dried sufficiently to convert it from the gel 
state, with an aqueous liquid containing a heat-hardenable 
resinous material, and then reducing the liquid content 
of the fiber to below the normal water imbibition of the 
fiber in the gel state. Preferably reduction of the liquid 
content is effected by squeezing. 
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The present invention is based on the discovery that 
the optimum time for treatment of regenerated cellulose 
fibrous material with a resinous liquid is before any dry- 
ing of the fiber has taken place and while the fiber is still 
in the initial gel or swollen state after its formation. It 
has been discovered that in this initial gel or swollen state, 
fibers have their highest degree of absorptive power, much 
higher than at any other time in their existence. Further- 
more, it has now been found that by reducing the liquid 
content of the fibers to below their normal water imbibition 
value in the gel state, there is in effect created a kind of 
negative pressure inside the fibers. If the fibers have been 
previously immersed in or contacted with a resinous solu- 
tion or dispersion, they draw the resin-containing liquid 
remaining on the fibers after squeezing into the interior 
of the fibers rather than permitting it to remain and ac- 
cumulate outside. 

The absorptive power of regenerated cellulose fiber is 
measured by what is known in the industry as “the water 
imbibition value” which is defined as the percent by weight 
of water retained in saturated material after centrifuging 
an 0.5 gm. sample for five minutes at 1,000 G and is ex- 
pressed as percent of the oven-dry weight of the fiber (see 
Journal of the Society of Dyers and Colorists, October 
1948, page 331). 

The water imbibition values for once dried normal 
textile rayon fibers are in the range of 90% to 115%. 
When fabrics made from such fibers are treated in the 
usual fashion with resin precondensates for effects such 
as crease resistance and dimensional stability, even with 
the high mangle pressures used in conventional equipment, 
liquid retention of the padded fabric is in this approximate 
range. On the other hand, the water imbibition values of 
never-dried normal textile rayon fibers are in the range 
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of 120% to 150%. It has been found, surprisingly, that 
by squeezing never-dried rayon fiber while still in the gel 
state it is possible to reduce the moisture content of this 
material much below the water imbibition range cited. 
Thus, fibers having a gel water imbibition value of 145% 
may be squeezed to contain as little as 60% moisture on 
the oven-dry weight of the fiber. When this is done after 
the fiber is brought into contact with a resin precondensate 
solution, it acts like a sponge which has newly been squeezed 
out and draws in the excess resinous precondensate, leav- 
ing little to remain on the surface of the fibers. 

The invention is applicable to regenerated cellulose 
made by any of the conventional techniques, i.e. by the 
viscose, cuprammonium or nitrate processes. However, it 
is preferred to use regenerated cellulose which has been 
made by the viscose process. 

By certain variations in coagulating and spinning tech- 
niques, well-known to the art, it is possible to obtain 
viscose rayon having never dried imbibition values from 
60% to say 150%. The lower the water imbibition, the 
more pressure must be exerted to squeeze the fiber to a 
liquid content below the water imbibition value. For this 
reason, while the invention is applicable to fibers of all 
water imbibition values, best results are obtained from 
fibers having high gel water imbibition values and especially 
those having gel water imbibition values of 120% to 150%. 

The invention is applicable to all forms of fibrous re- 
generated cellulose, to both staple and continuous filament 
fibers. However, it is of particular importance in the treat- 
ment of staple fiber. 

The heat hardenable resinous materials which may be 
applied by means of the present invention are those cus- 
tomarily used in the textile industry. These include amino- 
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plasts, which may be defined as heat hardenable resins 
which are the condensation products of compounds hav- 
ing at least two amino hydrogens, with methylol forming 
compounds. Typical aminoplasts are urea-formaldehyde, 
melamine-formaldehyde, dicyandiamide-formaldehyde, gua- 
nidine-formaldehyde and combinations of these ingredi- 
ents. The term is also used to include the methylol-amino- 
epihalohydrin compounds described in the co-pending ap- 
plication of George C. Daul. Serial No. 563,429, filed Feb- 
ruary 26, 1956. 

Other resinous materials which are suitable for use in 
the present invention are those formed by the reaction of 
formaldehyde and acrolein as described in United States 
Patent No. 2,596,477 ; resins formed by the reaction of ace- 
tone and formaldehyde as described, for example, in United 
States Patents No. 2,504,835 and No. 2,711,971; and poly- 
epoxy resins, e.g. polyfunctional compounds having at least 
two expoxy groups linked through a hydrocarbon, a poly- 
hydric phenol or a polyhydric alcohol group, such as the 
resins formed from saturated polyglycidyl ethers of poly- 
hydric alcohols as described in United States Patent No. 
2.752.269. Particularly useful compounds of the last named 
class are the condensation products of epichlorohydrin with 
ethylene glycols. It will be understood that the precise resin 
used is not a part of the present invention and other heat 
hardenable resins used in the textile industry may be em- 
ployed as desired. 

Preferably the resinous materials are applied while they 
are in a state such that they will form aqueous solutions 
or stable dispersions containing at least 3% resinous 
material, and such that the average molecular size of the 
material is sufficiently small to enable the resin molecules 
to penetrate into the fiber in the gel or never dried state. 
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In general these conditions will be met by applying the 
resinous material while it is in substantially precondensed. 
monomeric or low polymer state, and while the molecular 
weight is on the order of 100-1000, preferably not exceeding 
about 600, it being recognized that the extent of polymeriza- 
tion which is permissible will depend on the type of resin 
being employed. The average particle size should in any 
case be below 0.1 micron. Normally, freshly prepared pre- 
condensates are preferable to aged material. 

The resinous material or precondensate is preferably 
applied as an aqueous solution or stable dispersion. The 
resin concentration in the impregnating solution or disper- 
sion will vary with the particular resin and with the type of 
fiber treated. Usually it will be between about 3% and 
about 20% by weight of the solution. The impregnating 
liquid may also contain various ingredients other than the 
resin precondensate or its components. For example, it may 
contain from 2% to 20% on the weight of the resin of a 
catalyst to aid in curing the precondensate. Obviously the 
type of catalyst used will depend on the particular resin used. 
The liquid may also contain from 0.1% to 4% on the weight 
of the liquid of a finishing agent. The finishing agent may 
be selected to add lubricity, cohesion, water repellancy, 
scroop or other desired properties to the fiber. Materials 
well-known to the art, such as polyglycol stearate, lauryl 
ketene dimer, silicone emulsions, stearamido methyl pyri- 
dinium chloride, octadecyl pyridinium sulfate and others 
may be used alone or in combination for this purpose. 

The temperature of the resin impregnating solution is 
not a critical factor and will vary with the particular resin 
being applied. Normally, it will be between about 15° and 
about 50° C., preferably between about 20° and about 
40° C. 
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The manipulative steps which are used in carrying out 
the invention depend to a certain extent upon the form of 
the fibrous material which is being treated. Thus, a dif- 
ferent mechanical technique would be used in applying a 
resin solution for a continuous filament than would be used 
in treating staple fiber. Staple fiber is in general treated in 
the form of a mat or blanket in which the fiber is arranged 
more or less at random. The thickness of the blanket is, in 
general, not a critical factor and the process may be em- 
ployed with blankets of various thickness, although normally 
the blanket thickness will be between about one-half inch 
and about two and one-half inches. 

The technique used in carrying out this invention is to 
pass the blanket between squeeze rollers to remove a large 
portion of the final wash water, then bring it into contact 
with the resin-containing liquid which is usually applied as 
a heavy spray onto the blanket. 

When the blanket has been wet thoroughly with the 
resinous liquid, it is moved between another, pair of rollers 
where it is squeezed to remove excess liquid. This process 
may be repeated several times to obtain uniform resin dis- 
tribution and increase the total solids pickup. While there 
is no limit on the number of times the contacting step may 
be repeated, it has been found that four resin baths are 
usually sufficient. 

The blanket, thoroughly wet with the resinous liquid 
then passes through squeeze rollers adjusted to remove 
enough liquid from the blanket so that the remaining liquid 
content is less than the normal water imbibition value of 
the fiber (in the gel state). In most cases, when the inven- 
tion is applied to textile grade fiber, the-liquid content is 
reduced to 10 to 65% below the gel water imbibition value 
which is equivalent to a liquid content of 60% to 120% on 
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the weight of the oven-dry impregnated fiber. The pressure 
required to accomplish this will vary with the past history 
of the fiber and with the thickness of the blanket, but will, 
in general, be between about 500 and about 3500 pounds 
per linear inch of nip. 

A convenient way to determine the liquid content is to 
weigh the fiber immediately after squeezing and then dry 
it in the manner outlined below. During drying, water and 
a certain amount of formaldehyde may be driven off. The 
dried fiber is weighed and the difference in the two weights 
taken. The liquid content of the squeezed fiber, for pur- 
poses of the present invention, may then be calculated as 


weight of squeezed fiber—weight of dried fiber 
weight of dried, treated fiber 


After passing through the! final squeeze rollers, the 
blanket may be opened by conventionel methods, spread on 
a moving conveyor belt, dried and cured. The temperatures 
and conditions of drying and curing will depend on the par- 
ticular resin being employed. However, in general the 
impregnated fiber will be dried between about 50° and 
about 100° C. for whatever time is required to bring the 
moisture content of the fiber into equilibrium with its 
environment. Normally this will be between about 10 and 
and about 45 minutes. 

Curing is usually conducted at a temperature of between 
about 110° and about 160° C.) for between about 3 and 
about 30 minutes. The precise time and temperature will 
vary with the particular resin being used. 

The invention will be further described in connection 
with the accompanying figure which is a schematic flow 
diagram illustrating treatment of viscose staple fiber in 
accordance with the invention. 


x 100 
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Referring to the figure, a regenerated cellulose tow 10 
is formed in conventional fashion by extruding viscose from 
a spinnerette 11 into a coagulating bath 12. The bath 12 
may be of any conventional composition comprising for 
example, between about 7% and about 12% HeSOs, be- 
tween about 14% and about 25% NazSOs, from 0 to about 
8% ZnSOs, and from 0 to about 10% MgSOs. Other 
ingredients well-known to the art such, for example, as 
surface-active agents for preventing spinnerette incrusta- 
tion, may also be present. The temperature of the bath will 
normally be from say 40° to 60° C. 

The tow is withdrawn from the coagulating bath 12 
and, in accordance with conventional practice, is cut up into 
staple fiber by a cutting device 13. The staple falls on a 
continuous belt 14 and forms a mat or blanket 15 thereon. 
It may then be subjected to conventional regenerating, 
washing, desulfurizing and like treatments. Thus, for 
example, it may be subjected to an aqueous spray 16 con- 
taining from 1% to 2% H2SOs at a temperature of from 
60° to 92° C. Following this, it may be given a neutral or 
slightly alkaline wash 17 (pH 7.5-9.5) at a temperature of 
say 75°-90° C. 

Following the neutralizing wash 17, the blanket may 
be treated with a desulfurization wash 18 containing from 
say 0.1% to 0.4% NazS at a temperature of between about 
55° and about 70° C. This wash may also contain up to 
about .4% of sodium carbonate or sodium hydroxide 
together with sequestering or wetting agents if desired. 

The desulfurization treatment is then normally fol- 
lowed with a sulfide wash 19 comprising neutral water at 
70°-90° C. to remove sulfide liquors. In accordance with 
usual practice, a sour or acid wash 20, containing between 
about 0.2% and about 0.5% HzSOs or HCl at a tempera- 
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ture of 20°-25° C. is then employed. An additional water 
wash 21 at a temperature of say 60°-85° C. follows to 
remove acid. The blanket 15 is then squeezed to remove 
excess water by passing it between squeeze rolls 22 and 23. 

In accordance with the invention the squeezed gel fiber 
is now passed over another endless belt 24 where it is 
subjected to an aqueous liquid 25 containing between about 
3% and about 20% by weight of a heat hardenable 
resinous material, at a temperature of between about 20° 
C. and about 40° C. The liquid may also contain a catalyst, 
the amount of catalyst being in general from about 2% to 
about 20% on the weight of the resinous material, the 
exact amount depending upon the concentration and kind 
of resin used. The liquid may further comprise from say 
0.1% to 4% of a finishing agent of any of the types cus- 
tomarily used in the art. 

If desired, the blanket can be taken directly from treat- 
ment at 25, squeezed until its liquid content is below the 
gel water imbibition value and passed to a curing and dry- 
ing stage. However, in the embodiment of the invention 
shown in the figure there is an additional resin impregna- 
tion step. Thus the blanket, having been treated at 25, is 
again subjected to a sqeezing between rollers 26 and 27, 
then delivered to another endless belt 35 where it is con- 
tacted with additional resin solution at 28, the resin solu- 
tion at 28 being preferably the same as that at 25. Further 
resin treatments may be added, as desired, although these 
are not shown in the figure. 

After the final resin treatment the blanket is passed 
through final squeeze rolls 29 and 30 where it is squeezed 
with sufficient pressure to reduce the amount of liquid in 
the fibers to below the water inbibition value of the gel 
fiber. When the blanket leaves this set of squeeze rolls, 
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substantially all of the resin-containing liquid is drawn into 
the fibers leaving only the larger molecular size finishing 
agents on the surfaces of the fibers. The total of resin- 
containing liquid in the treated fiber is now between about 
60% and 120% on the weight of the oven-dry treated fiber. 
The blanket is then delivered to a conventional opening de- 
vice 31 where the blanket is pulled apart. The resulting 
fibers are delivered to another endless belt 32 which carries 
them through to a drying oven 33 where they are dried at 
a temperature which is normally between about 200° and 
about 240° F. The dried fibers are then passed through a 
curing oven 34 where they are cured at a temperature of 
say 260° to 350° F. 

The fibers obtained from the process have low water 
imbibition. They may be processed without difficulty on 
conventional cotton spinning machinery without the danger 
of excessive fly or breaking of the fibers. The material has 
a good hand and is altogether satisfactory for all textile 
purposes. 

The invention will be further described in reference to 
the following specific examples. It is understood that these 
examples are given for purposes of illustration only and are 
in no way intended as restricting the invention beyond the 
scope of the appended claims. 


Example I 


A blanket of freshly spun never-dried viscose rayon fiber 
(textile grade) still in the gel state after spinning and hav- 
ing a water imbibition value of 145% was squeezed between 
pressure rolls to a liquid retention of 100% on the weight of 
the oven-dried cellulose. The blanket was two inches thick 
and the pressure of the rolls was 850 pounds per lineal inch 
of nip. The squeezed blanket was then passed under a spray 
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of an aqueous solution containing 9% of a urea-melamine- 
epichlorohydrin-formaldehyde precondensate of the type 
described in the copending application of G. C. Daul, Serial 
No. 563,429, filed February 26, 1956. The ratio of urea to 
melamine to epichlorohydrin to formaldehyde in this pre- 
condensate was 1:1:2:4.5. The solution also contained 
0.75% magnesium chloride hexahydrate catalyst, and 
0.15% of a polyglycol stearate softening agent. 

The impregnation was carried out in two steps with an 
intermediate squeeze and a final heavy squeeze between 
pressurized rolls (850 pounds pressure per lineal inch of 
nip) to a final liquid retention of 100% on the oven-dry 
weight of the treated cellulose. The fiber blanket was then 
opened, dried at a temperature of 210° F., and cured at a 
temperature of 320° F. The water imbibition value of the 
product was 40%. Its dry tenacity was the same as for an 
untreated sample; its wet tenacity was increased 50% over 
that of an untreated sample and its elongation was reduced 
48%. The fiber was processed on a picker, card, drawing 
frame and spinning machine. It was then made into cloth 
without difficulty. 

The above experiment was repeated with the difference 
that the pressurized squeeze rolls after resin liquid contact 
was gauged to give a liquid retention by the fiber blanket 
of 145% (the same as the water imbibition of the never- 
dried fiber). The finished product. while it could be 
processed with difficulty, exhibited excessive fly on the card- 
ing machine. There were many stuck fibers and uneven 
yarn resulted. 

The experiment was again repeated using a pressure to 
give a liquid retention by the blanket of 160% (15% in 
excess of the water imbibition value of the never-dried fiber) 
after contact with resin. The finished product was matted. 
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fibers were stuck together with resin and it could not be 
processed. 


Example II 


The procedure of Example I was followed to treat tex- 
tile grade rayon fiber still in the gel state with a liquid bath 
containing 5% by weight of an acrolein-formaldehyde pre- 
condensate (1 mol acrolein: 4 mols formaldehyde), 5% of a 
urea formaldehyde precondensate (1 mol urea: 1.6 mol 
formaldehyde), 0.75% magnesium chloride hexahydrate 
(catalyst) and 0.15% of a lauryl ketene dimer and 0.15% 
polyglycol stearate (finishing agents). The impregnated 
fiber blanket was then squeezed sufficiently to reduce the 
liquid content to 90% of the weight of the cellulose. The 
blanket was then opened, dried and cured as before. 

The treated fiber had a water imbibition value of 
44% and was readily processable on conventional textile 
machinery. 


Example III 


The procedure of Example II was used wherein the 
treating bath contained 15% of an acetone-formaldehyde 
precondensate (1 mol acetone: 4 mol formaldehyde), 4% 
sodium carbonate (catalyst). and 0.15% lauryl ketene dimer. 
0.15% polyglycol stearate (finishing agents). A product 
having properties similar to that obtained in Example II 
resulted. 


Example IV 


The procedure of Example II was used wherein the 
treating bath contained 12% of a polyepoxy-polyglycol 
precondensate (Eponite 100), 1.5% zinc fluoborate (cata- 
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lyst), 0.6% polyvinyl alcohol (emulsifier) and 0.15% epoxi- 
dized soyabean oil (finishing agent). In this case the fiber 
blanket was squeezed to retain 85% of the weight of the 
liquid on the cellulose, or 60 percentage points below the 
gel water imbibition of the fiber (145%). Similar results 
were obtained. 


Example V 


The procedure of Example I was repeated using vis- 
cose rayon having different water imbibition values and 
precondensate baths of different concentrations. The re- 
sults are listed in the table below: 

mester. | Conse | swestned Processing Report 

tion value] of pre-| by fiber 

of never-| conden-| after final Spinning 
dried sate squeeze, 


rayon, used percent 
percent 


poor. 
would not 
spin. 
good. 
good, 
poor. 
Would not 
spin. 


In the above examples it may be seen that in all cases 
where the final squeezing of the precondensate-impregnated 
rayon was sufficient to reduce the amount of liquid in the 
rayon to below the water imbibition value of the never- 
dried fiber used, acceptable processability resulted. 
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Whenever the amount of precondensate retained by the 
fiber was equal to or above the never-dried water imbibi- 
tion value of the rayon used, processing became increas- 
ingly difficult with an increase in the amount of liquid 
retained. 

Although the invention has been particularly described 
with reference to the treatment of staple fiber, it can obvi- 
ously be applied as well to continuous filament or other 
types of fiber. Details of the mechanical handling of the 
fibrous material may vary in such cases. For example, 
resin contact of continuous filament fiber may be carried 
out while the filament is wound on a reel or spindle, in the 
form of a cake or cheese, or by passage of the filament 
through a bath. 

Similarly, although it is preferred to reduce the water 


content of the fibrous material by means of squeeze rollers, 

a similar effect can be obtained by dehumidifying the ma- 

terial by other means, for example, by vacuum squeeze 

rolls in which liquid is sucked from the nip of the rolls by 

vacuum. In using such other means, however, care must 

be taken that the fiber is not converted from the gel state. 
We claim: 


1. A method for impregnating regenerated cellulose 
fibrous material with a heat hardenable resinous material 
which comprises treating the fibrous material while it is 
still in the gel state, and before it has ever been dried 
sufficiently to convert it from the gel state, with an aque- 
ous liquid containing a heat hardenable resinous material 
having a molecular weight between 100 and 1000 and 
then mechanically reducing the liquid content of the treated 
fiber to less than the normal water imbibition value of the 
fiber in the gel state. 
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2. The method claimed in claim 1 wherein the cellulose 
fibrous material is staple fiber. 


3. The method claimed in claim 1 wherein the heat 
hardenable resinous material is selected from the group 
consisting of aminoplast, acrolein-formaldehyde, acetone- 
formaldehyde and polyepoxy resinous materials. 


4. The method claimed in claim 1 wherein the aqueous 
liquid contains between about 3 and about 20% by weight 
of the resinous material. 


5. The method claimed in claim 1 and comprising sub- 
sequently drying the fibrous material and curing the resin 
in the dried material. 


6. The method claimed in claim 1 and comprising con- 
tacting the fibrous material with the resinous material in 
a plurality of stages. 


7. A method for impregnating regenerated cellulose 
staple fiber with a heat hardenable resinous material which 
comprises treating said fiber with an aqueous liquid con- 
taining a precondensate of said resinous material having a 
molecular weight on the order of 100 to 1000 while said 
fiber is still in the gel state and before it has ever been dried 
sufficiently to convert it from the gel state, and then squeez- 
ing the impregnated fiber until its liquid content is less than 
the normal water imbibition of the fiber in the gel state. 


8. The method claimed in claim 7 wherein the heat 
hardenable resinous material is selected from the group 
consisting of aminoplast, acrolein-formaldehyde, acetone- 
formaldehyde and polyepoxy resinous materials. 
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9. The method claimed in claim 7 wherein the fiber 
is dried and heated to cure said resinous material. 


10. A method for impregnating regenerated cellulose 
fibrous material having a gel water imbibition of between 
about 120% and 150% with a heat hardenable resinous 
material which comprises treating said fibrous material 
while it is in the gel state and before it has ever been 
dried sufficiently to convert it from the gel state with 
an aqueous liquid containing a precondensate of said heat 
hardenable resinous material having a molecular weight 
on the order of 100 to 1000 and then squeezing the treated 
fibrous material until its liquid content is between about 
60% and about 120% by weight of the oven-dried treated 
fiber, drying said squeezed fibrous material and curing the 
dried material. 


11. A method for impregnating regenerated cellulose 
staple fiber with heat hardenable resinous material which 
comprises treating said fiber with an aqueous liquid con- 
taining a precondensate of said resinous material having a 
molecular weight on the order of 100 to 1000 while said 
fiber is still in the gel state and before it has ever been 
dried, mechanically reducing the liquid content of the im- 
pregnated fiber until its liquid content is less than the 
normal water imbibition of the fiber in the gel state, and 
then drying the impregnated fibrous material containing 
the reduced amount of liquid. 
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COURTAULDS (ALABAMA) INC. 
600 Fifth Avenue 
New York 20, N. Y. 


Mr. Harvey H. Hannah 
Chief, Division of Wool, Fur, and Flammable Fabrics 
Federal Trade Commission 
Washington, D. C. 


Man-Made Cross-Linked Cellulosic Fibers 
Dear Sir: 


Enclosed is a memorandum relating to two fibers, re- 
cently introduced by this Company under the trade marks 
Corvat and Toret, which are members of a new family of 
man-made cross-linked cellulosic fibers. The memorandum 
supplies information concerning such fibers for your con- 
sideration in connection with the establishment of a generic 
name under the provisions of Section 7(c) of the Textile 
Fiber Products Identification Act. 

We believe that the basic problem which requires deci- 
sion is whether the definition of the new class of fibers 
should be narrow, perhaps a provisional definition related 
very closely to the fibers already commercially available. 
or whether it should be sufficiently broad to include other 
cross-linked fibers upon which we are now experimenting 
and which we feel sure other producers will develop. Before 
making a firm recommendation as to this, we should like 
the opportunity to discuss the problem with you. In separate 
documents we enclose two alternative definitions solely for 
purposes of discussion. 
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We have a list of coined words from which we hope 
to select a suitable generic name for recommendation. We 
should prefer to delay making such a recommendation until 
a decision has been made concerning the problem of defini- 
tion and until we have had an opportunity to complete a 
review of possible conflicts with trademarks, foreign words, 
etc. ; 

Some of the information contained in the enclosed memo- 
randum is also contained in patent applications now pending, 
and some of it is to be included in a patent application now 
being prepared. We ask, therefore, that the memorandum 
be given confidential treatment. If you require information 
at this time which can be disclosed to outsiders, we will 
confer with patent counsel concerning the manner in which 
essential points might best be stated without disclosing con- 
fidential material. 


Very truly yours, 


CourtTauLps (ALABAMA) INc. 


C. L. Paine, President 
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[Excerpt (Tr. 14-16)* from statement of the Honorable 
Frank E. Smith, a Representative in the Congress from the 
State of Mississippi. ] 


The reasons for my intense interest in fiber identifica- 
tion are well known, and I will not repeat them in detail 
here. There is, however, one particular point I would like 
to make. It is this: This Act is intended to protect the 
consumer—to ensure that the consumer, who has a right 
to know what she is buying, will have clear and complete 
information before her at the time of purchase. It is also 
intended to protect fiber producers from unfair competi- 
tion. To that end, I believe the regulations should be di- 
rected toward the least possible opportunity for confusion, 
on the part of the consumer. 

The area in which the greatest possible confusion could 
be created is in the establishment of generic names. The 
Commission was directed to establish generic names be- 
cause, particularly in the field of synthetics, the questions 
involved are technical questions, 

We considered this possibility of how this should be 
handled in drafting the legislation, and it was considered 
in detail by the committees that handled it. And the entire 
idea from the result of this consideration was that the Com- 
mission could best establish these generic names. But it 
was understood that these names would not be so technical 
that the basis upon which generic names should be estab- 
lished could not be simply stated. 
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It is my belief and I am sure it is the Congressional 
intent that the generic names should be determined oa the 
basis of the broad, chemical composition of the fiber. 
Questions of processing, or finishing, or minor modifica- 
tions in composition, should not enter into that determina- 
tion. 

I might say that what little consideration that the Con- 
gress gave to the idea of specifically writing in the generic 
names or more specific determination of generic names was 
such that if they had followed that through the limitation 
on them would have been very severe in the sense that they 
would have been very close to what the existing terminology 
is. 

If the Commission were persuaded that such factors 
should be taken into consideration, and if the Commission 
were to permit the manufacturers of synthetic fibers to use 
them as the basis for establishing a “new” fiber, then the 
whole purpose of the Act would be defeated. The consumer 
would be confronted with an endless series of generic names 
indicating fibers with which consumers are familiar through 
actual performance and the advertising campaigns of their 
producers which stress performance characteristics. 

We will. of course, develop completely new fibers in 
the future. and they will have to be given generic names, 
but I hope the Commission will bear in mind that the prime 
purpose of the Act is consumer protection, and that it will 
not permit the use of several generic names for a single 
fiber with minor modifications. 

I’m sure these hearings will help to resolve the ques- 
tions remaining before you, and I will follow them with 
great interest. Before I leave. however, I would like to 
take this opportunity to express my deep appreciation to the 
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Commission and its staff, and particularly to Mr. Hannah, 
for the unfailing cooperation and assistance they gave me 
and other members of Congress in the many months this 
legislation was before us. I believe the Act is a good one, 
and we could not have achieved it without that help. 


Thank you. 
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[Statement (Tr. 17-20)* of Gene Leach, Assistant 
Legislative Director, the American Farm Bureau Federa- 
tion. } 

Mr. Leach: Mr. Chairman, members of the Commis- 
sion, we appreciate the opportunity to present to the Federal 
Trade Commission the views of the American Farm Bureau 
Federation with respect to the implementation of Public 
Law 85-897, the Textile Fibers Identification Act. 

Farmers have had a long time interest in truth in fabrics 
legislation. Producers were the principal advocates of the 
Wool Products Labeling Act. The Farm Bureau worked 
hard for this legislation. It has been successfully admin- 
istered and seems to have accomplished its purposes, namely, 
the informing of consumers of the fiber contained in the 
textiles manufactured from wool. 

Our current policies with regard to labeling are as 
follows: 


“We insist that appropriate action be taken to 
require and enforce the proper labeling of food and 
fibers—including the ingredients and percentages 
thereof—in all products offered to the public in imita- 
tion of, or as a substitute for, or in the adulteration 
of, any product produced on the farm or processed 
from a farm product. 

“Imported products should be subject to the same 
labeling and health standards as domestic products.” 


For more than five years Farm Bureau worked on legis- 
lation that would extend the principles contained in the 
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Wool Labeling Act to other fibers. We were pleased when 
the Congress adopted Public Law 85-897. In view of the 
fact that there are so many different fibers currently being 
marketed and the difficulty consumers have in distinguish- 
ing between them, it seems to us that the Textile Fiber 
Identification Act will serve a very useful purpose, both 
for producers and consumers. 

We have had an opportunity to examine the rules for 
administering the Labeling Act which the Commission pub- 
lished recently. We are not experts in textile matters; 
however, we believe that the rules as published seem to 
carry out the provisions of the Act. We would like to com- 
mend the Commission and its staff for the speed in which 
these rules have been developed. It is our understanding that 
most of the textile groups, as well as other interested 
individuals, will have an opportunity to express informally 
their views prior to the final publication of these rules. 

We have no comment to make on any of the specific 
rules; however, we would like to express serious concern 
with regard to the announcement of the Commission to 
consider permitting names of fibers like rayon to change 
the name because of relatively minor chemical modifications 
in the manufacture of the fiber.: 

Since consumers have become generally familiar with 
most of the old brand names of the fibers, we think it 
would be very confusing to the consuming public if due 
to a minor change the name would be changed. We think 
that if minor changes are made in the manufacture of one 
of these well known fabrics, that consumers should be 
informed about new performance characteristics, et cetera, 
without changing the basic name. 

Farm Bureau represents the producers of natural fibers. 
We do not claim to be technical experts in the field of 
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chemical structure, et cetera. Our objective in connection 
with identification of textile fibers is to make sure that the 
consumer can identify with proper labeling the content of 
the article being purchased. We believe that this becomes 
more important as new synthetics are developed. We, as 
producers, want the consumer always to know and be able 
to identify the outstanding characteristics of natural fibers. 
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[Excerpt (Tr. 28-33)* from statement of J. Banks 
Young, Washington Representative, National Cotton Coun- 
cil.] 

Mr. Chairman, our seventh and last point relates to item 
(4) on the Commission’s announcement of subject to be dis- 
cussed at this hearing, namely “Establishing generic names 
and definition for cross-linked cellulosic fibers.” 

We understand that this proposal refers to cross-linked 
rayon, rather than to cross-linked cotton, although as writ- 
ten in the announcement it could cover either. Another name 
for rayon, it seems to us, may be a matter of more direct 
concern to consumers and to the Federal Trade Commission 
itself. 

Our main interest is that cotton be properly identified so 
that the consumer can know when she is buying cotton and 
when she is buying some other fiber, whatever its name. 

But this matter of re-naming fibers does directly and 
deeply concern us on two points. First, by the implications 
such a move might have for cotton. Secondly, by the extent 
to which this might change what we had understood was a 
basic and underlying purpose of the Labeling Act. Let me 
explain these two points of concern one at a time, using some 
information which our technical research people have given 
me. 

Cotton is a cellulosic fiber, as is rayon. In general, it 
undergoes the same chemical reactions as will rayon. It can 
be cross-linked, as can rayon, either in the form of fiber, 
yarn, or fabric. 
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Asa matter of fact, the present rate of resin-finishing of 
cotton—a cross-linking process—is somewhere around three 
billion yards annually, a yardage greater than the total pro- 
duction of rayon fabrics. 

Cross-linking reactions are standard practice with cot- 
ton. There are a number of different types of cross-linking 
reactions in commercial use for cotton. Some involve resins 
and some do not. Both the chemical and physical properties 
of cotton are changed by the cross-linking reactions, as much 
if not more than are the properties of rayon changed by 
similar reactions. 

Cross-linked cotton is the basis for the familiar and 
popular all-cotton wash-wear shirt, as well as many other 
easy-care, “self-ironing” clothing and household fabrics. 
That is because these treatments bring about a substantial 
increase in the resilience of the cotton fiber, and that greater 
resilience causes wrinkles and creases to disappear. 

But the treatment at the same time increases the 
“modulus” of the cotton fiber, that is, makes it less stretchy, 
stabilizes the fabric against shrinkage, increases drying 
speed, reduces staining, adds a degree of mildew-resistance. 
I think it is safe to say that these cross-linking treatments 
change cotton at least as radically as they will rayon— 
perhaps more, because cotton responds more quickly than 
rayon to these treatments. 

There are numerous other chemical treatments that 
can be given to cotton, some involving cross-linking, and 
other different types of reactions. By such treatments 
cotton can be made fire-resistant, water-repellent, mildew- 
resistant, or oil-resistant. 

It can even be made to dissolve in water. All of these 
treatments involve chemical reactions, and they all change 
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the basic chemical composition of the cotton fiber. For 
example, cotton can be made into a tri-acetate cotton, or a 
partial acetate of cotton. There are many scores of known 
chemical modifications of cotton, and the number in com- 
mercial use in textile products is expected to increase 
greatly. 

While the cellulosic fibers cotton and rayon are perhaps 
more easily modified by these chemical reactions than other 
fibers, there is little limitation’ on the changes that can 
be made in other natural and synthetic fibers. A number 
of finishes which chemically modify wool are well known. 
The synthetic fibers can be directly modified in two ways: 
by making changes in their basic chemical structure, and 
by physical treatment. 

In any family of synthetic fibers, such as the nylons, 
there are numerous variations possible in the polyamid 
chain molecule, and each different type gives quite dif- 
ferent properties to the respective fibers, yarns, and 
fabrics. But they all go under the generic or family name 
of nylon. 

By techniques known as “graft” and “block” poly- 
merization other synthetic fibers in a given family, such 
as the acrylics, can be given a whole range of variations 
in chemical composition with consequent and correspond- 
ing changes conferred to the textile products in which they 
are used. These changes in textile properties are not minor 
in nature—they include dyeing characteristics, absorbency. 
melting point (important in ironing), stretchiness and 
dimensional stability, hand and drape. strength and wear 
resistance, and other properties. 

Moreover, synthetic fibers to a much greater extent 
than cotton can be changed simply by physical treatment. 
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That is, by processes that involve stretching, heat treat- 
ment, crimping, or other mechanical conditioning. The 
changes in textile properties that can be brought about in 
this way are in many cases at least, as great as those caused 
by chemical modification. These variations go all the way 
from elastic fibers to quite stiff, non-stretchy types. They 
affect warmth, dimensional stability, pilling, drape and 
hand, abrasion resistance, and other properties. 

These technical matters which I have been describing 
are matters of record in the published literature. They can 
all be fully supported by documented facts. We don’t think 
that anyone will dispute their accuracy. Our purpose in 
presenting them is simply to show that wide ranges of char- 
acteristics can be produced in both natural and synthetic 
fibers and the products made from them, by chemical or 
physical treatments. 

The changes which can be made within a family of 
fibers may, in many cases, exceed the differences in certain 
properties between families of fibers. 

Since cotton can be and is directly subject to the same 
type of changes I have been describing, and because it is 
apparently covered by item (4) of the Commission’s an- 
nouncement of hearings, I want to make these points very 
clear. First, we think it should be thoroughly understood 
that item (4) was not intended to cover cotton. 

Second, that while cotton can be changed into many 
widely different forms by chemical, and to a lesser extent by 
physical treatments, the cotton industry and cotton pro- 
ducers emphatically do not want the door opened to giving 
these modified cottons some name other than cotton. 

We think the consumer understands better and better 
the true versatility of cotton—she knows it is available in 
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various forms—and that her best interests will be served 
by letting her know that she is buying cotton. So far as 
cotton is concerned, the whole purpose of the Textile Fiber 
Products Identification Act would be defeated by any other 


course. 
Thank you. 
Mr. Hannaw: Thank you, Mr. Young. 
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[Statement (Tr. 582-621)* of Geoffrey Vernon Lund 
on behalf of Courtaulds (Alabama) Inc.] 


* * * * * 


Cross-linked cellulosic fibers perform in a manner sub- 
stantially different from the way in which other fibers be- 
have in a large number of ways. 

I am going to have to take this thing subject by subject 
to develop the thesis as I go along. The first difference lies 
in the manner in which fabrics made from the fibers differ 
from rayon in their behavior during washing. It is well 
known that cellulosic fibers of the rayon type are generally 
considered in the absence of special chemical finishing 
treatments to make dimensionally unstable fabrics. 

In contrast to this, lincron fibers make fabrics of very 
considerably improved stability. [Tr. 583-4] 


* * * * * 


The next point is the behavior of lincron fibers in caustic 
soda solutions. In this diagram, Exhibit 4, we have a meas- 
ure of swelling of the fiber, and here we have marked the 
percentages of sodium hydroxide in the solution in which 
the fibers are immersed in this exercise for 30 minutes. 
The upper curve (indicating) is rayon: the lower curve 
is lincron. Now, you will see that the swelling behavior 
of rayon in caustic soda is rather peculiar in that at about 
ten percent of caustic soda, rayon swells very markedly and, 
in fact, gelatinizes. In contrast with that, the general swell- 
ing picture of Lincron is that it does not swell as much in 
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caustic soda, but more important still, it does not have this 
area here (indicating) of very high sensitivity. 

The importance of this is that treatment with caustic 
soda in textile finishing plants is a very important process. 
The usual shape of it is that fabrics are immersed in caustic 
soda of about 20 percent concentration and then the fabrics 
have water sprayed upon them so that the effective con- 
centration of caustic soda slides down, so that the effective 
concentration moves through this gelatinization, and this 
means that the treatment of rayon with caustic soda is an 
extremely hazardous business. But, the treatment of lincron 


with caustic soda is quite practical. [Tr. 587-8] 
* * * * * 


We have here a picture, Exhibit 5, of some seams from 


garments which have been washed. This one (indicating) 
had been washed ten times. This one (indicating) had only 
been washed three times, under vigorous but quite normal 
conditions. The upper one is a lincron garment treated with 
15 percent caustic soda and the lower one is a garment made 
out of a commercially resin treated rayon. So, you can see 
in this case, we have achieved seam stability, freedom from 
raveling back and is very much superior to that obtained on 
this rayon. 

I have here the seams and they are somewhat shabby 
but they are from garments which have been put through 
that sort of test (indicating). We have also, by further 
exploitation of this process, produced a highly elastic yarn. 
In Exhibit 6, this upper part has marked upon it the original 
length of the yarn (indicating) and here are the lengths 
to which it will stretch and upon release, here (indicating) 
is how it comes back. 
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You will notice this (indicating) compared with the 
same yarn before treatment (indicating). 

Further use we have been able to make by treating 
lincron with caustic soda is the use for carpets. Large 
weights of rayon are used in loop pile carpets, for which 
the fiber is very suitable. Corval lincron fibers have also 
shown promise in this use, but are far less satisfactory in 
cut piles because the tufts open out making a forced velvet- 
like appearance, which easily shows treadmarks and if you 
walk across the room and turn around, you can see how your 
feet have disturbed the pattern which most people don’t 
want. However, by the use of caustic treatment, we have 
been able to simply set the twist in the tufts. In Exhibit 7, 
the middle one is the intermediate and the lower one is a 
full treatment, making the tufts tight and discrete. So, the 
carpets are highly resistant to tread marking and to pile 
distortion on cleaning. 

The caustic treatment of normal flat woven lincron 
fabrics also further improves their stability to laundering 
and increases their dyeability. An added effect is to increase 
the smoothness of the fabrics as they come out of a washing 
machine, a feature very promising for the future use of 
these fibers in “Wash & Wear” fabrics. 

The next point is that the dye affinity of lincron fibers, 
the affinity of lincron fibers for dyestuffs is quite different 
from that of rayon. Courtaulds Corval lincron has an 
affinity for acid dyestuffs. This is quite an important ob- 
servation because it has repercussions upon both the tex- 
tile mill and the ultimate consumer. [Tr. 591-3] 

* * * * * 

Another dye affinity problem that is of great concern 
to textile mills, one widely used system of dyeing the wholly 
synthetic fibers, such as nylon, Orlon and Dacron, alone 
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and when blended with other fibers, is to apply to a fabric, 
a naphthol and a base, separately or together, according to 
the color required, followed by reaction on the fiber. 

This is a very common method of dyeing blacks on 
wholly synthetic fibers, particularly on Dacron. In this case, 
the naphthol is yellow, the base is orange, and the black is 
developed by reaction of the two inside the fiber. By using 
this technique, these fibers, when blended with rayon, may 
be colored black while the rayon is left white. However, 
when the rayon in the blend is replaced by Corval, the whole 
system is upset. The lincron fiber is colored an indeterminate 
color of very low fastness, and since the required amount of 
naphthol is not available for the wholly synthetic fiber, the 
required black and white mixture becomes muddy brown. 
[Tr. 595] 

* * * * * 

There is another consequence of the difference in dye 
affinity between Lincron fibers and rayon which, unless 
lincron and rayon are separately labeled, could give rise to 
consumer dissatisfaction. According to the 1954 Census 
of Manufactures, in that year, in excess of 5,700,000 
pounds of household dyes and tints valued at more than 
$8,000,000 were produced. These homes dyes, purchasable 
at most drug and grocery stores, are usually mixtures of 
at least three classes of dyestuff, direct, acetate and acid 
colors. They are designed to color linen, cotton, rayon, 
acetate, wool and in some cases, nylon, approximately the 
same color. The labels on the boxes specify the weight of 
fabric the contents of the package will dye a given shade. 
If the directions on the packet are followed, even by trained 
laboratory technicians, the desired color is not obtained on 
Courtaulds Corval, and the difference varies unpredictably 


from color to color. [Tr. 596] 
* * * * * 
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Our next point concerns the characteristic which we 
have called blooming. Our experience so far on this devel- 
opment suggests that this characteristic is of very great 
interest to the trade. When fabrics made from lincron 
fibers are given a wet agitation treatment in dyeing or in 
washing, they exhibit a phenomenon which we have called 
blooming. 

Lincron fibers have what has been popularly termed a 
“molecular memory” for the random, distorted formation 
which they assume during the production process. They 
come out at the end of our machine in a contorted form. 
During the carding, spinning and weaving processes in a 
mill, they are forced into sort of crimped spiral in which 
they go around the yarn which is itself crimped into the 
cloth. Because they resist the forces which compel them to 
assume this crimped spiral more than rayon, yarns and 
fabrics made from lincron are inherently bulkier and softer 
than comparable fabrics made from rayon. In addition 
to this, when the fabric is given a wet agitation treatment, 
by that we mean jerking around in water, the fibers move 
back partially toward their original configuration, thus pro- 
ducing fabrics of greater bulk, warmth and aesthetic appeal 
than similar fabrics made from rayon. The fabrics are 
warmer, because the insulating value of fabrics depends 
upon the amount of air entrapped within them. [Tr. 597-8] 

* * * * * 

The characteristics of lincron are not an unmixed bless- 
ing. The characteristics of lincron which produce the 
blooming effect make lincron unsuitable for some textile 
products for which rayon is highly suitable. For example, 
crimped rayon has been used very successfully for the free 
shrinking tufts used in tufted chenille bedspreads and the 


like. 
* * * * * 
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Lincron fibers are not suitable for this. [Tr. 599] 
* * * * * 

Since lincron fibers absorb substantially less water upon 
immersion than do rayon fibers, they retain less after the 
surface water has been removed from a fabric by a process 
such as a wringer or a spin cycle on a domestic washing 
machine. 

The amount of water retained in this way is expressed 
scientifically as the percent water imbibition of the fiber. 
This property of the fiber is its increase in weight after im- 
mersion and after removal of surface water under stand- 
ardized conditions. In these terms, the percent water inbibi- 
tion of lincron fiber is on the order of 45 percent and that 
for rayon is approximately 90 to 110 percent. 

A result of this is that in similar fabrics made from 
rayon and from lincron, the lincron fabric will be much 
lighter when taken from the washing machine and will be 
dry in one-third to to one-half of the time required for the 
rayon fabric of similar construction to hang dry. There is 
no difference in the rate of drying, but rayon holds more 
water than does lincron, and so, it takes much longer to 
dry. In Exhibit 12, you can see that the rayon one would 
be dry in about 16 hours, whereas the lincron one would 
be dry in about 7 hours. This would make all the difference 
between drying overnight and being soggy the next morn- 
ing. [Tr. 600-1] 

* * * * * 

The next point is that the low swelling of lincron fibers 
makes them suitable for another type of dyeing. Many 
mills in this country are organized to produce fancy colored 
cotton fabrics at low cost by spinning white yarns, winding 
them on to very large beams and dyeing them by pumping 
dye liquor through the mass of yarns on the beams. The 
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colored yarns are then woven into patterns with white 
yarns or with yarns of other colors. 

This is a blouse, Exhibit 13, to illustrate the type of 
fabric I’m speaking about (indicating) and I have here, 
Exhibit 14, a piece of luggage fabric, which is also typically 
made in the same way (indicating). Those two were made 
from Topel. 

This very efficient low cost operation is impracticable 
for rayon because the mass of rayon on the beam swells, 
because it takes up so much water, swells into a mass which 
to all intents and purposes, is impermeable to dye liquors. 
Since level dyeing is impossible without adequate rate of 
flow through the mass, the dyeing of rayon on beams is not 
a practical process. But, the reduced swelling of lincron 
fibers make it very suitable for this type of operation. 
[Tr. 602-3] 


* * * * * 
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NATIONAL COTTON COUNCIL OF AMERICA 
Ring Building, Room 502 1200 - 18th Street, N. W. 
Wasuineron 6, D. C. 

March 27, 1959 


Federal Trade Commission 

Division of Wool, Fur, and 
Flammable Fabrics 

Washington 25, D. C. 


Attention: Mr. Harvey H. Hannah 


Gentlemen: 


In the statement on behalf of the National Cotton Council 
of America which Mr. J. Banks Young submitted March 


10, 1959 at the hearing on proposed rules for the Textile 
Fiber Products Identification Act, some reference was 
made to the Commission’s announcement that considera- 
tion was to be given to establishing a new generic name 
for cross-linked cellulosic fibers. In later testimony pre- 
sented at the hearings it was learned that a specific pro- 
posal was being made to establish the name “lincron”’, or 
some other suitable generic name, for cross-linked cellu- 
losic fibers defined as follows: 


A manufactured fiber in which the fiber-forming sub- 
stance consists of at least 50% by weight of a three- 
dimensional polymer of polyanhydroglucose units chem- 
ically combined through methylene ether derivatives 
and/or formal groups, in which the linkage obtained 
by such chemical combination is sufficient to render the 
fiber insoluble in normal cellulose solvents and to give 
a cross-sectional area swelling in water below 50%. 


166 


Stipulation Exhibit 46—National Cotton Council of 
America Letter to Federal Trade Commission, March 
27, 1959 


Because of the additional information on this proposal 
which was brought forth at the above hearing, the Coun- 
cil feels that further comment should be made, both in the 
interest of the general public and of cotton producers. 


It is clearly in the public interest that a multiplicity of gen- 
eric names be avoided in describing one type of fiber. This 
should mean that any new generic names for fibers should 
be limited to those which differ in basic chemical compo- 
sition from those already known to the public and which 
offer the consumer new and different performance values. 
The cotton industry has no objection to the use of new 
generic names for new synthetic fibers which differ not 
only in chemical composition from those known to the 
consumer but also in those use properties which signifi- 
cantly affect the consumer. In the case of the pending 
application, however, it is believed that fibers for which the 
name “lincron” is proposed would not differ essentially 
from treated rayon fibers now on the market, either in 
chemical composition or in performance values. Since it 
would obviously be contrary to the purpose of the Textile 
Fiber Products Identification Act, and to the welfare of 
the public, to open the door to a variety of names for fibers 
which are essentially the same and which are already known 
to the public by another name, the National Cotton Coun- 
cil wishes to register its strong objection to renaming rayon 
by the generic name “lincron”. 


The following information is submitted in support of the 
cotton industry’s position on this matter. This information 
relates to fibers which could be manufactured under the 
proposed generic name “lincron”, and not to any specific 
fiber now manufactured. It is felt that consideration should 
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be given to all products which the generic name would 
cover. 


1. Tae CHEMICAL NATURE OF Cross-LINKED RAYONS 


It should be made clear that there is no essential difference 
between the chemical nature of rayon fibers which are cross- 
linked “in the piece” (that is, by chemically treating rayon 
fabrics) and rayon fiber which is cross-linked at some stage 
during its manufacturing process. In each case the chemical 
cross-linking reaction must take place between the actual 
cellulose molecules, within and generally throughout the 
fiber. The “three-dimensional” structure referred to by the 
witnesses for the proposal results in each case. The product 
made by one process is indistinguishable from that made by 
the other. This in itself would pose serious administrative 
problems for the Federal Trade Commission, because of 
the impracticality of determining by chemical, physical, or 
microscopic tests whether a rayon product had been cross- 
linked at the fiber, yarn, or fabric stage, or during the 
process of fiber formation. 


In this connection it should be noted that one part of the 
proposed definition for cross-linked rayon rests on insolu- 
bility in normal cellulose solvents. These would include 
such solvents as cuprammonium hydroxide and cupriethy- 
lene diamine. Rayon which has been cross-linked in the 
piece, or in yarn or fiber form, as well as that to which the 
cross-linking materials have been added at an earlier stage 
of manufacture, are all insoluble in these solvents. 


2. THE QUESTION or WHERE Cross-LINKING Occurs 


The question should be raised as to whether or not a three- 
dimensional polymer is actually formed in the fiber-form- 
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ing substance, as suggested. The answer would seem to 
depend on the stage at which a synthetic fiber becomes a 
fiber. One interpretation is that the fiber is formed at the 
spinnerette through which the fiber-forming substance is 
extruded. 


The process relating to the proposed generic name “lin- 
cron” has not been disclosed, and presumably the generic 
term would cover any process which complied with the sug- 
gested definition. It is highly improbable, however, that 
the “three-dimensional polymer” is formed prior to extru- 
sion. In the fiber-forming solution the cellulose molecules 
are neither sufficiently close together nor sufficiently well 
aligned to permit useful cross-linking, nor is it believed 


that the chemical conditions are right to promote the cross- 
linking reaction. It is further believed that if cross-linking 
occurred before extrusion it would be impossible to orient 
the cellulose molecules after extrusion or to obtain a low- 
swelling, dimensionally stable fiber. 


It should be determined just where cross-linking takes 
place. The most likely time for this reaction would be fol- 
lowing extrusion, when acids or acid salts used to precipi- 
tate the cellulose from the xanthating solution may be 
applied, and during the drying which follows. Acids and 
acid salts are known to catalyze cross-linking reactions. 
Furthermore, for cross-links to function most usefully, it 
is desirable that the cellulose molecules be straightened 
somewhat and to a degree aligned in the direction of the 
fiber axis. This occurs mainly after extrusion. It is also 
necessary, if cross-links are to prevent swelling and dimen- 
sional instability, for the cross-linking reaction to occur 
when the cellulose molecules have been brought close 
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together by the drying of the fiber. These considerations 
argue that, regardless of the point in the manufacturing 
operation at which the cross-linking chemicals are added, 
the actual cross-linking reaction takes place during the dry- 
ing of the extruded fiber. To all intents and purposes, the 
rayon fiber has been formed at this stage. 


3. Types or Cross-LINKING AGENTS 


A wide variety of chemical cross-linking agents is known 
which can be applied to cellulose fibers which would bring 
about changes such as those described in the proposal. 
However, it should be made clear that the various cross- 
linking agents which can be used do not all produce the 
same changes in those textile properties which are im- 
portant to the consumer. Some cross-linking agents are 
more durable than others. Some produce less stabiliza- 
tion, less resistance to swelling, and less change in dyeing 
properties than others. In fact, it is possible to cross- 
link rayon with chemical agents which do not, as sug- 
gested by the proponents of the term “lincron”, bring about 
the changes in dyeing properties and the affinity for acid 
dyes. 


4. Properties oF Cross-LINKED Rayons 


It should be made clear that there are no essential differ- 
ences in the properties of rayon cross-linked at some stage 
of the fiber manufacturing process, and those of rayon 
which is cross-linked in the yarn or fabric stage. Con- 
sider the following properties: 


Dyeing Properties. Rayon yarns or fabrics which have 
been cross-linked by the application of resins or other 
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appropriate chemicals show comparable changes in dyeing 
properties, if the same cross-linking agents are used, as 
rayon in which the cross-linking has occurred at some 
stage of the fiber-forming process. If cross-linking agents 
containing amine groups are used (and these are the most 
common type of cross-linking agents) the product will 
have an affinity for acid dyes. In general both products 
will be more resistant to dyeing than normal rayon, with 
many common dyestuffs, because of reduced swelling. 


Swelling and Water Imbibition. The same reductions 
in wet-swelling and water imbibition are brought about 
in rayon fibers which have been treated in yarn or fabric 
form as in those which have been cross-linked during fiber 
formation. 


Drying Time. Rayon fabrics cross-linked “in the 
piece” show the same reduction in drying time (faster dry- 
ing) as will rayon fibers cross-linked at an earlier stage 
of manufacture. This is simply a result of the reduced 
swelling and lower water up-take. 


Mildew Resistance. Rayon cross-linked “in the piece” 
shows the same increase in mildew resistance, which is 
greater than that of either untreated rayon or untreated 
cotton, as does rayon cross-linked at some stage of fiber 
formation. 


Dimensional Stability. The cross-linking of rayon 
fabrics results in improvements in dimensional stability 
equivalent, if not superior, to that which results from cross- 
linking the fiber at some stage during its formation. This 
is because of the reduced swelling which results and the 
reduced stretch or elongation. 
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Tensile Properties. Cross-linking rayon “in the piece” 
results in the same improvements in fiber wet-strength as 
those which can be obtained by cross-linking during fiber 
formation. Elastic recovery of fibers treated “‘in the piece” 
is also similarly improved, as is the muss or wrinkle resist- 
ance of the fabrics, relative to untreated rayon fabrics. 


5. PERFORMANCE OF Cross-LINKED RAYONS 


From the above comments it should be clear that, so far as 
the consumer is concerned, it would be difficult or impossible 
to determine the difference between rayon cross-linked after 
fiber formation from that cross-linked during some stage of 
fiber formation. Rayon fabrics cross-linked “in the piece” 


have been on the market for many years, and have been sold 
to the consumer in very large quantities. The cross-linking 
process has been used primarily for the purposes of dimen- 
sional stability and muss resistance. The consumer is thor- 
oughly familiar with this product, and knows it as rayon. 
From the consumer standpoint, the product for which the 
name “lincron” is proposed would be essentially the same. 


It should be pointed out that, under certain conditions, the 
effects of cross-linking may be lost during use, either for 
rayon which has been cross-linked “in the piece” or rayon 
which has been cross-linked during the fiber-forming pro- 
cess. In commercial laundering, where acid sours are fre- 
quently employed, cross-links may be cleaved or broken, 
sometimes in a single laundering. The result is that the prod- 
uct reverts, in terms of many of its properties, such as swell- 
ing and dimensional instability, to the equivalent of un- 
treated rayon. The ease with which this change is brought 
about depends upon the chemical cross-linking agents em- 
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ployed and the service conditions to which the rayon product 
is exposed. 


SUMMARY 


The National Cotton Council is not opposed to the applica- 
tion of new generic names to fibers which are chemically 
new and which offer the consumer new and different charac- 
teristics. It seems clear, however, that the Congress in- 
tended the Commission to provide generic names for fibers 
so that the general public would not be exposed to a great 
multiplicity of fiber descriptions which would have little 
meaning and which would not serve usefully to distinguish 
one type of textile fiber product from another. The evidence 
argues strongly that products for which the term “lincron” 


is proposed would not differ in any significant respect from 
the resin-treated or cross-linked rayons which have long been 
on the market and with which consumers are thoroughly 
familiar. It is therefore strongly recommended that the 
application for the generic name “lincron” to cover cross- 
linked rayon fibers be denied. 


Sincerely, 
George S. Buck, Jr. 


173 


Stipulation Exhibit 48—Supplemental Statement of 
Courtaulds (Alabama) Inc. in Reply to Opposition 
of the National Cotton Council of America 


BEFORE THE 
FEDERAL TRADE COMMISSION 
Wasuineton 25, D. C. 


i 


In the Matter of 


Making of Rules and Regulations under rs 
Section 7(c) of the Textile Fiber \ Docket No. 
Products Identification Act (Pub. 206-1 
Law 85-897; 15 U. S. C. §70; 72 
Stat. 1717) 


SuPPLEMENTAL STATEMENT OF COURTAULDS 
(AtaBama) INc. 


In Repity TO OPPOSITION 
OF THE NATIONAL Cotton CouNCcIL oF AMERICA 


In a letter dated March 27, 1959, to the Federal Trade 
Commission (hereinafter called the Commission), the Na- 
tional Cotton Council of America (hereinafter called the 
Cotton Council) stated its opposition to the application of 
Courtaulds (Alabama) Inc. (hereinafter called Cour- 
taulds) for a separate generic name and definition for 
cross-linked cellulosic fibers. The basic argument of the 
Cotton Council’s opposition is that cross-linked cellulosic 
fibers (for which Courtaulds has proposed the generic name 
“lincron” or another suitable name) are the same, in 
chemical composition and physical properties, as rayon 
fibers which are cross-linked in fabric form. 


174 


Stipulation Exhibit 48—Supplemental Statement of 
Courtaulds (Alabama) Inc. in Reply to Opposition 
of the National Cotton Council of America 


At the outset it is important to put the Cotton Council’s 
contentions, regardless of their validity, in the proper per- 
spective. According to the best information available, ap- 
proximately 85% by weight of all rayon textile products 
sold in the United States are not cross-linked. Thus, even 
if the Cotton Council’s facts and arguments were correct, 
they would apply to only a small fraction, some 15%, of 
all rayon products. So far as Courtaulds knows from the 
public record, as to the remaining 85% of such products, 
neither the Cotton Council nor anyone else has made any 
attempt to dispute the information in the Statements of 
Courtaulds and its supporting witnesses dated March 10, 
1959, to the effect that both the chemical composition and 
physical properties of lincron differ substantially from those 
of rayon. On the contrary, with respect to that 85% the 
Cotton Council has fully supported the irrefutable scientific 
fact that cross-linking brings about a basic change in the 
cellulose polymer. 

The chemical combination of cross-linking compounds 
with cellulose in lincron leads to results completely different 
than, for example, those occurring in the acrylic fibers 
where the addition of additives “have not affected the basic 
polymer” according to Dr. Hicks of du Pont.* Therefore, 
in comparing lincron with 85% of the rayon textile products 
involved, the Commission has before it two fibers with 
basically different chemical compositions and basically dif- 
ferent polymeric structures due to the chemical reaction 
between cellulose and the cross-linking compounds in 
lincron. 


*Page 483 of the transcript of the hearing on the establishment 
of Rules under Section 7(c) of the Act. 
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As to the 15% of rayon textile products which are 
cross-linked in the piece, Courtaulds refers to its Supple- 
mental Statement of March 27, 1959, in which it is shown 
that fabric finishing processes, such as those used to cross- 
link rayon in the piece, should not be taken into consideration 
by the Commission in exercising its rule-making authority 
under Section 7(c) of the Textile Fiber Products Identifi- 
cation Act (hereinafter called the Act). In that Supple- 
mental Statement Courtaulds anticipated and answered the 
arguments and surmises of the Cotton Council as to where 
in the manufacture of lincron cross-linking occurs, and 
made clear that the production of lincron does not involve 
the mere finishing of a “fiber”. Therefore, the contentions 
of the Cotton Council before Congressional Committees 
and the Commission that finishing processes should be 
ignored by the Commission in rule making under Section 
7(c) of the Act are completely consistent with there being 
a separate generic name for lincron despite the existence 
of rayon cross-linked in the piece. On the other hand, by 
opposing a separate generic name for lincron on the grounds 
stated in its letter of March 27, the Cotton Council, for the 
first time, adopted the inconsistent position that the resin 
finishing process used in cross-linking rayon fabrics should 
be recognized by the Commission in its consideration of 
generic names. 

But, regardless of whether the Cotton Council is being 
consistent or inconsistent, and regardless of the fact that its 
opposition, applying as it does to only 15% of the products 
concerned, should fall on the ground of being de minimis, 
there are several basic inaccuracies and erroneous conclu- 
sions in the Cotton Council’s opposition which the Com- 
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mission should recognize. Courtaulds does not dispute that 
the chemical composition of lincron and resin-treated rayon 
are essentially the same. However, there is no support in 
the legislative history of the Act for the view that different 
chemical composition must be the determining factor in 
deciding whether different generic names should be applied 
to two fibers. Courtaulds is in complete accord with the view 
of the Man-Made Fiber Producers Association in that 
matter. 

In its contentions as to the differences, or lack thereof, 
in the physical properties of lincron and rayon cross-linked 
in the piece, the Cotton Council has chosen to ignore the 
many substantial differences in the properties of lincron and 
resin-treated rayon. Cross-linking, whether it is done at 
a stage of fiber production or by treatment in the piece, tends 
to set each fiber in the configuration it has at the time of 
cross-linking. It is precisely because lincron is cross-linked 
during fiber manufacture rather than by treatment in the 
piece, that lincron fibers tend to return to their original con- 
figuration and produce bulkier, loftier, warmer fabrics. 
Rayon and cotton which are cross-linked in the piece, after 
being twisted into yarn and woven or knitted into fabrics, 
are set in the configuration in which they lie in the fabric, 
and do not seek to return to the original configuration of 
the fiber. The difference to the consumer is that resin- 
treated rayon or cotton tends to have flat, thin properties, 
whereas with lincron there is a tendency toward increased 
bulk and the “blooming” effect which is discussed in the 
statements of Mr. Geoffrey Lund and Dr. Walter Ham- 
burger. The Cotton Council made no mention of these im- 
portant differences. 
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Nor did the Cotton Council mention other, equally im- 
portant, differences between lincron and rayon cross-linked 
in the piece. It did not mention the adaptability of lincron 
to beam dyeing or to treatment with caustic soda of mer- 
cerizing strength. It did not mention caustic treatment of pile 
carpets made of lincron, a treatment which is not used with 
rayon because rayon carpets cannot as a practical matter 
be cross-linked in the piece. It did not mention the use of 
lincron in textured fabrics which cannot practically be cross- 
jinked in the piece. It did not mention retention of crimp 
in lincron after spinning and weaving. It did not mention 
the fact that the cross-linking effects in resin treated rayon 
are not evenly distributed in the fabric due to unavoidable 
problems in processing, whereas the cross-linking effects in 
lincron fabrics are homogeneous. It did not mention the 
adaptability of lincron to blending with other fibers without 
the harmful effects of cross-linking on those other fibers. 

Instead, the Cotton Council chose to limit its comments 
to three properties (wet-swelling, mildew resistance and dye 
affinity) of lincron and rayon cross-linked in the piece. With 
respect to dye affinity, the Cotton Council claims that the 
same dyeing results will be achieved in fabrics made of 
lincron and resin-treated rayon provided the same cross- 
linking agents are used. Regardless of theoretical con- 
siderations, the fact is that the dyeing properties of fabrics 
made of lincron and resin-treated rayon are markedly dif- 
ferent. As a practical commercial production method. 
Courtaulds knows of no one who finds it possible to dye 
rayon or cotton fabrics successfully after resin treatment in 
the piece, while lincron fabrics can be commercially success- 
fully piece dyed. 
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There remain then only two properties of lincron and 
rayon cross-linked in the piece (wet-swelling, discussed 
under several separate headings, and mildew resistance) 
which the Cotton Council claims are similar, and Cour- 
taulds does not dispute those claims. Apparently, how- 
ever, the Cotton Council would have the Commission ignore 
the fact that, regardless of which two fibers are chosen 
from among the 16 for which the Commission has pro- 
posed separate generic names, it would be practically im- 
possible not to have at least some properties of each of 
those fibers which are similar or identical. It is submitted 
that similarity or identity with respect to a few properties 
does not mean that lincron and rayon should not be sepa- 
rately identified in light of the many properties and end 
uses of the two fibers which are substantially different 
whether or not rayon is cross-linked in the piece. 

The Cotton Council makes another argument which 
Courtaulds believes is of considerable importance, namely, 
that the consumer would not be confused if the same gen- 
eric name were used for lincron and resin-treated rayon. 
That contention, of course, ignores the fact that in more 
than six chances out of seven the consumer who purchases 
a product bearing the required label “rayon” will pur- 
chase a product which has not been cross-linked in the 
piece. But, even if the question is limited to consumer con- 
fusion between lincron and resin-treated rayon, the proba- 
bility of consumer confusion is great. If, for example, 
someone purchased a sweater made of a blend of 50% 
acrylic fibers and 50% lincron, and was well pleased with 
the lofty, bulky, warm characteristics of the sweater, and 
then decided to purchase an identical sweater a year later, 
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he would certainly be deceived if the second sweater, bear- 
ing a required label identical to the first (50% acrylic— 
50% rayon), proved to be flat, thin and not as warm after 
a few washings. 

Another area bearing directly on the consumer which 
was mentioned by the Cotton Council is the permanence of 
the cross-linking effects in either lincron or resin-treated 
rayon. Courtaulds is certain that in so far as the lincron 
fibers which it produces are concerned the cross-linking 
effects are and will be durable. However, it is well known 
that the effects produced by resin treatment of rayon and 
cotton fabrics are variable depending upon the process and 
cross-linking agents employed, and in many cases are not 
durable, and it is possible that other manufacturers might 
produce fibers which would come within the proposed def- 
inition of lincron and that the cross-linking effects in those 
fibers would not be durable. One method of assuring the 
consumer that the desirable properties of cross-linking will 
not be washed away after a few launderings is to add to the 
proposed definition of lincron minimum standards which 
would assure the durability of cross-linking effects. Court- 
aulds has no objection to the addition of such standards, and, 
in fact, believes that such a modification would be desirable. 

Without any support whatsoever, and obviously in an 
attempt to buttress its argument, the Cotton Council states 
that the Commission would have “serious administrative 
problems” because of the “impracticality of determining by 
chemical, physical or microscopic tests whether a rayon prod- 
uct had been cross-linked at the fiber, yarn, or fabric stage, 
or during the process of fiber formation”. It is submitted 
that the “problems” of distinguishing lincron and resin- 
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treated rayon would in fact be considerably less “serious” 
than those in distinguishing between other fibers for which 
separate generic names have been proposed (acetate and 
triacetate). The simplicity of the task in distinguishing 
between lincron and resin-treated rayon may be demon- 
strated by placing a few short lengths (34 inch) of yarns 
taken from a lincron fabric in a test tube one-third full of 
warm water and doing the same with yarns taken from a 
resin-treated rayon fabric. If each test tube is then shaken 
vigorously by hand for less than one minute, the two fibers 
are easily distinguishable. The individual lincron fibers, in 
seeking to return to the configuration in which they were 
originally cross-linked, will cause the complete unravelling 
of the individual yarns and will return to their form as in- 
dividual fibers: a loose. lofty mass of individual fibers will 
appear. On the other hand, the individual yarns made of 
rayon cross-linked in the piece will not unravel but will re- 
tain their form. for the simple reason that the effect of cross- 
linking in the piece has been to set the fibers in the configura- 
tion which they had in the fabric. The results of the test 
are completely in accord with theory as expressed in the 
statement of Dr. Hamburger. and are due to the same in- 
herent characteristics which produce the “blooming” effect 
in lincron. Thus, there is a test by which lincron and rayon 
cross-linked in the piece can be distinguished, and, if neces- 
sary, Courtaulds believes that additional tests can be de- 
veloped. Also, the Commission has available its subpoena 
power and the record-keeping requirements of the Act. The 
Commission’s task in identifying lincron will not raise 
“serious administrative problems”. 
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Courtaulds has not attempted to answer each of the minor 
inaccuracies in the Cotton Council’s letter ; for example, that 
letter refers to rayon cross-linked in yarn form—Courtaulds 
knows of no commercial process by which rayon yarns are 
resin treated and cross-linked. Rather, the purpose of this 
reply is to refute only the most basic inaccuracies and incom- 
plete arguments and allegations in the Cotton Council’s op- 
position. 

Perhaps the most important factor which the Com- 
mission should keep before it in evaluating the Cotton 
Council’s opposition is its “interest” in the subject matter 
thereof. There can be no doubt that cotton is completely 
protected as long as no manufactured fiber can lawfully 
be identified as cotton. It is impossible to conceive of any 
adverse effects on cotton intended to be prevented by the 
Act which could result from separate generic names for 
rayon and lincron. However, it is becoming more and 
more evident that lincron will be directly competitive with 
cotton in many end uses for which rayon is not competitive. 
The Commission has no authority, under the Act or other- 
wise, to enter into the competitive battle between cotton 
and man-made fibers. 


April 28, 1959. 
Respectfully submitted, 
CourTAuLps (ALABAMA) INC. 


[Signed by attorneys for Courtaulds (Alabama) Inc.] 
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FEDERAL TRADE COMMISSION 
Washington 25, D. C. 
OFFICE OF INFORMATION 
EX 3-6800, Ext. 335 
News 
RELEASE 
For Release on Sunday, June 12, 1960. 


New TEXTILE LaBets REQUIRE More PusBLic 
UNDERSTANDING 


What are the virtues and limitations of azlon, acrylic, 
and modacrylic? 

Such information must become common knowledge— 
particularly among women—if the newly effective Textile 


Products Identification Act is to provide the protection 
that Congress intended for purchasers of clothing and other 
textile products. 

The above named manufactured textile fibers are among 
the 16 generic (family) categories whose names must ap- 
pear on the labels of virtually all wearing apparel and house- 
hold articles in which they are contained. 

The Federal Trade Commission today emphasized the 
fact that the full benefits of this law, which is now enter- 
ing its fourth month of being in effect, will be achieved 
only if consumers know what labels are supposed to be 
affixed to products and what the names on the labels mean. 

Under the new Act, textile products must carry labels 
listing the generic names and percentages of their con- 
stituent fibers. The labels may be attached to any part of 
the product provided it remains conspicuous and is securely 
affixed. With minor exceptions, all of the required informa- 
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tion must be set forth on the same side of the label clearly 
and conspicuously. 

The required statement of the proper family (generic) 
name of textile fibers will establish order out of the recent 
chaotic system of labeling man-made textiles, Harvey H. 
Hannah, chief of the FTC’s Division of Textiles and Furs, 
declared. 

“One of the chief purposes of the new law,” he said, 
“is to eliminate confusion existing in the minds of con- 
sumers which is caused by the multitude of fiber trade- 
marks and trade-names.” He explained that most con- 
sumers know the major properties and characteristics of 
the natural textile fibers (such as cotton, wool, linen, and 
silk) but that many of the newer manufactured fibers are 
known only by their fiber trademarks or trade-names. 

There are now over 700 trade-names for manufactured 
fibers, all of which may be classified within one or more 
of the 16 generic groups which have been defined by the 
Commission. 

The FTC established the list of generic names for 
manufactured fibers “to make things easier for the con- 
sumer,” Mr. Hannah said. Each generic covers a class of 
fibers which differ more or less widely in chemical com- 
position as well as in certain properties, just as the natu- 
ral fibers “wool” and “cotton” differ widely in value, prop- 
erties, and serviceability. 

Some of these generics are self-explanatory terms, such 
as rubber, glass, and metallic. Others are just as familiar 
—rayon, acetate and nylon. Some have been used in the 
past in conjunction with their respective trademarks or 
trade-names, so they are not entirely strange to consumers. 
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These are acrylic, polyester and saran. The remaining 
names are modacrylic, azlon, spandex, olefin, vinal, nytril, 
and vinyon, 

When these generic classifications are properly under- 
stood, they will serve as guides to proper washing, drying, 
pressing temperatures, durability, and storage, Mr. Hannah 
pointed out. Although these names are based solely on the 
fiber’s broad chemical contents, he said that it is possible 
for consumers to learn the characteristics and properties 
of the generic groups, such as are described in the accom- 
panying list prepared by the U. S. Department of Agri- 
culture. 

The only instance in which generic names should not 
appear on labels occurs when a fiber is present in a product 
in amounts of 5% or less. Fibers which are contained in 
such small percentages must be labeled as “Other Fibers.” 
This is advantageous to consumers since it prohibits any 
reference to a fiber which is used in so small a quantity as 
to increase an article’s price while adding little or nothing 
to its quality. 

Another advantage to consumers is the requirement that 
labels state the amount of each textile fiber present in the 
product. It is important to know the amounts as well as the 
names of the fibers in a blend, since it is only when fibers 
are used in sufficient quantities in blends that they impart 
the properties which have been extensively promoted by 
fiber producers, mills, garment manufacturers, and others 
in the trade. 

Terms which are non-deceptive and truthfully descrip- 
tive of a fiber, such as “100% combed cotton” and “100% 
solution dyed acetate,” may appear on labels if they are 
placed in immediate conjunction with the name of the fiber. 
Sizes, style names or numbers, and trademarks may also 
be included. The first time a fiber trademark appears on 
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a label, however, it must be accompanied by the generic 
name of the fiber. 

This newest labeling law applies to advertising only 
when there is mention or implication of the product’s fiber 
content. In such a case, the generic names of the fibers 
must be conspicuously listed in the advertisement accord- 
ing to their predominance by weight. When a fiber trade- 
mark is advertised, the generic name of the fiber must 
appear in immediate conjunction with it at least once in 
the ad. 

All textiles subject to the Act which were manufactured 
after the effective date (March 3, 1960) and which do not 
provide the required information or which give wrong or 
misleading information will constitute a violation of the 
Act subject to action by the FTC. 

“Consumers should remember,” Mr. Hannah added. 
“that a lack of the required information on a label does not 
necessarily indicate deception in the product, as it may be 
stock manufactured before the Textile Act went into effect 
and thus exempt from the provisions of the law.” 

To aid consumers in understanding the generic terms 
for manufactured textile fibers, the following list of prop- 
erties of such fibers has been compiled by the Clothing and 
Housing Research Division of the United States Depart- 
ment of Agriculture’s Institute of Home Economics and 
furnished to the Commission for inclusion in this release: 

Some of the fibers made entirely of chemicals, the 
acrylics, modacrylics, polyesters, and nylons, have been 
manufactured commercially for several years, and are 
widely used in the production of apparel fibers. Each of 
these fiber types contributes special characteristics to 
fabrics, but they have the following qualities in common: 
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Strength and resilience. 

Moth and mildew resistance. 

Sensitivity to heat; if pressing is needed, a cool iron or 
a press cloth should be used. 

Dimensional stability; that is, they resist shrinking or 
stretching. 

Pleat retention, because of thermoplastic qualities. 

Tendency to accumulate static electricity in dry, cold 
weather. 

Non-absorbency; this makes them easy to wash and 
quick drying. 

Resistance to non-oily stains, but body oils and perspira- 
tion penetrate the fiber and are hard to remove. 


Distinctive properties which the chemical fibers contri- 
bute to fabrics or to blends with other fibers if enough of 
the fiber is present: 


Acrylics 


High bulking power which adds body and springiness 
to fabrics of wool, cotton, and other man-made 
fibers. 

Silky texture when fabrics with a silk-like texture are 
desired. 

Resistance to wrinkling. 


Resistance to weakening by sunlight, weathering, or 
industrial fumes. 


Resistance to damage by acids and many chemicals. 
Modacrylics 


Resistance to chemicals. 
Resistance to wrinkling. 
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Stipulation Exhibit 66—Federal Trade Commission 
News Release, June 12, 1960 


High sensitivity to ironing heat, so are used mainly in 
blends with other fibers, or in knit or pile fabrics that 
require no pressing. 

Polyesters 
Resistance to acids and alkalies. 


Sharp pleat and crease retention. 
Resistance to pilling in some but not all cases. 


Nylon 
Elasticity. 
Strength—it is the strongest of the fibers now used in 
clothing fabrics. 


Little wrinkle resistance. 
Permanent shape retention. 


Olefin 


Chemically inert and odorless. 

Resistance to mildew. 

High electric insulation properties. 

Burns slowly; fairly low melting temperature. 

No water absorbency. 

Usually used for outdoor furniture or automobile seat 
covers. 


Saran 


Excellent resistance to soiling and staining. 

Resistant to acids and alkalies and to attack by bacteria 
and insects. 

Principally used in screens, upholstery, fabrics, carpets, 
and in blends with other fibers for drapery and case- 
ment cloth. 
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Stipulation Exhibit 66—Federal Trade Commission 
News Release, June 12, 1960 


Spandex 


Elasticity, softer than rubber but having many of the 
same properties. 

Extremely lightweight. 

Used in foundation garments and swimwear. 


Vinal 


A fiber now being produced abroad but soon to appear 
in this country. It is reported to be useful in a wide 
variety of textile applications including all forms of 
wearing apparel, blankets, curtains, sheets, carpets, 
tire cord, fish nettings, tents, and ropes. Properties 
include: 

High softening temperature. 

High dry strength. 


Vinyon 
Moth and mildew resistance. 


Non-flammability (melts but does not flame). 
Has a very low melting point and can be easily molded. 


Nytril 
One of the most recently developed manufactured 


fibers, Nytril is just coming on the market. First 
commercial use was in deep-pile women’s coats. 


The other man-made fibers used in clothing and house- 
hold fabrics have the following characteristics: 


Rayon 


Absorbency. 
Washability ; will shrink unless treated for shrinkage. 
Easy ironing; can be ironed with a fairly hot iron. 
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Stipulation Exhibit 66-—Federal Trade Commission 
News Release, June 12, 1960 


No resistance to wrinkling—a special finish is required 
if resistance to wrinkling is desired. 

Flammability—if napped, fabric should be treated for 
flame resistance. 


Acetate 


Little absorbency so dry rather quickly. 

Heat sensitivity so fabric must be pressed with a cool 
iron to prevent fusing of fabric at thick places. Tri- 
acetates will stand higher ironing temperatures. 

Some wrinkle resistance. 

Poor resistance to fume or gas fading (color change 
due to atmospheric conditions.[)] New processes of 
dyeing—spun or dope dyeing—have been developed 
to overcome this problem. 


Tendency to accumulate static electricity. 
Azlon 


Fabrics made from protein fibers are not in commer- 
cial production in this country at present, but the 
following properties are usually contributed by these 
fibers: 

Softness. 

Elasticity. 

Absorbency. 

Dimensional stability. 


Glass 


Little absorbency so can be washed easily and dried 
quickly. 

Flame resistance. 

Resistance to fungi and micro-organisms. 

Moth, acid, and rot resistance. 
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Stipulation Exhibit 66—Federal Trade Commission 
News Release, June 12, 1960 


Little resistance to flexing; that is, it has a tendency 
to break along crease lines. 
Freedom from odor. 


Metallic 


Metallic fibers, when coated with plastic, are widely 
used as ornamental fibers in clothing and household 
textiles as they do not tarnish with wear or use. 
The plastic coating, however, has a tendency to stick 
to the iron if too high heat is used. 


Rubber 


Forms the core for covered yarns used in a wide variety 
of fabrics which are made into foundation garments, 


suspenders, garters, and many other similar articles. 
Rubber yarns vary greatly in tensil[e] strength but 
have great elongation and 100% elastic recovery. 
They do not absorb moisture and are moderately 
resistant to heat. They should not be exposed to 
excessive sunlight or heat, to oils, fats, or greases 
(lotions or creams). 


(Copies of the U. S. Dept. of Agriculture’s Home 
Economics Research Report No. 1, “Clothing Fabrics— 
Facts for Consumer Education,” from which much of the 
above material was taken, may be obtained from the Supt. 
of Documents, U. S. Government Printing Office, Wash- 
ington 25, D. C., for 25 cents a copy.) 
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Excerpt from Transcript of District Court Proceedings 

on October 18, 1960, including Ruling by the Court 

upon Conclusion of Argument on Motion and Cross- 
Motion 


[Filed October 27, 1960.] 


The Court: Well, of course the Court cannot substi- 
tute its discretion for that of the administrative agency of 
setting up the definitions which had been directed by Cong- 
ress. The Court cannot find that the government was, or 
the Federal Trade Commission, was arbitrary or capricious, 
or that the definition which it established was without justi- 
fication. The Court will therefore grant summary judg- 
ment for the defendant in this case, and it will deny the 
motion of plaintiff for summary judgment. Present the 
order, please. 


(Thereupon, the hearing in the above-entitled mat- 
ter was concluded.) [Tr. 58] © 
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Order Granting Defendants’ Motion for Summary 
Judgment, Denying Plaintiff’s Cross-Motion for Summary 
Judgment and Dismissing Cause on the Merits 


[Filed October 21, 1960.] 


Upon consideration of the motion of the defendants for 
summary judgment, or, in the alternative, to dismiss, and 
the cross motion of the plaintiff for summary judgment, 
and the pleadings, affidavits, stipulation, exhibits, and the 
statements of material fact as to which there is no genuine 
issue on file in the cause, and after argument in open court, 
and it appearing to the Court that there exists no genuine 
issue of material fact and that the defendants are entitled 
to judgment as a matter of law, it is by the Court this 21st 
day of October, 1960, 


OrbERED that the motion of the defendants for sum- 


mary judgment be and the same is hereby granted, and that 
the motion of the plaintiff for summary judgment be and 
the same hereby is denied, and that the cause be and the 
same hereby is dismissed on the merits. 


GeorcE L. Harr 
United States District Judge 
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Notice of Appeal to Court of Appeals Under Rule 73(b) 
[Filed October 28, 1960.] 


Notice is hereby given that Courtaulds (Alabama) Inc., 
plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the Order granting the motion of the defendants for sum- 
mary judgment, denying the motion of the plaintiff for 
summary judgment, and dismissing the cause on the merits 
entered in this action on the 21st day of October, 1960. 


[Signed by attorney for plaintiff. ] 


Dated: October 28, 1960 
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Statement of Questions Presented 


1. Whether a Federal Trade Commission Rule under 
the Textile Fiber Products Identification Act, requiring 
appellant’s new and different cross-linked cellulosic fiber 
to be called rayon rather than by a separate generic name 
as requested by appellant, can properly be applied to that 
fiber, where the Commission during the rule making pro- 
ceedings refused to disclose to appellant for comment and 
rebuttal secret communications from appellant’s competi- 
tors which opposed appellant’s request, and upon which the 
Commission thereafter relied in establishing that Rule. 


2. Whether such a Rule. drastically expanding the 
hitherto well-established rayon definition in order to in- 
clude appellant’s new and different fiber, can properly be 


applied to that new fiber, where the Commission never gave 
any authoritative statement of the reasons for its action 
in a concise general statement as to the basis and purpose 
of the Rule. 


3. Whether such a Rule, requiring appellant’s new and 
different fiber to be called rayon fiber, is contrary to law. 
arbitrary and capricious, where the Commission in estab- 
lishing the Rule failed to recognize that the new fiber is 
composed almost entirely of a different chemical substance 
from rayon and regarded as completely irrelevant the new 
fiber’s different performance capabilities and end uses dis- 
tinguishing it from rayon. 
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Appellant's New Cross-Linked Cellulosic Fiber .... 
Proceedings before the Federal Trade Commission. . 
Proceedings in the District Court 


Statutes, Regulations and Rules Involved 


Statement of Points 


Summary of Argument 


Argument 


Tue CommIssion’s DETERMINATION THAT APPEL- 
LANT’S CROSS-LINKED CELLULOSIC FIBER SHOULD 
Br CaLtep Rayon Is Nutt anp VoIp 


(a) The Commission improperly refused to dis- 
close to appellant secret representations by 
appellant’s competitors upon which it there- 
after relied in formulating the Rules 


(b) The Commission improperly failed to include 
in the Rules the required concise general 
statement of their basis and purpose 


The Commission’s rayon definition is arbi- 
trary and capricious as applied to appellant’s 
cross-linked cellulosic fiber 
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(i) The rayon definition is predicated in 
part on the erroneous assumption that 
cross-linked cellulosic fibers are com- 
posed of regenerated cellulose 


(ii) The rayon definition is predicated in 
part on the fallacious assumption that 
Congress intended that only chemical 
factors should be considered in estab- 
lishing generic names, and that differ- 
ing fiber performance characteristics 
should be completely disregarded 


The rayon definition flagrantly disre- 
gards compelling Commission precedents 
and current practice recognizing the di- 
rect relationship between generic names 
and fiber performance characteristics .. 
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United States Court of Appeals 


For THE District oF CotumBIA CIRCUIT 


Courtautps (ALABAMA) INC., 
Appellant, 
v. 


Eart W. Kintner, individually and as 
Chairman of the Federal Trade Com- 
mission, and 


Rosert T. SECREST, SIGURD ANDERSON, 
Wiiiram C. Kern and Epwarp T. 
Tart, individually and as | Commis- 
sioners of the Federal Trade Commis- 
sion, and 


FEDERAL TRADE CoMMISSION, | 
Appellees. 


APPEAL FROM ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


This action, challenging certain rules and regulations 
promulgated by appellees under the Textile Fiber Products 
Identification Act, 72 Stat. 1717-1724 (1958), USC, Title 
15, §§ 70-70k (1958) (the Act), arises under the Constitu- 
tion and laws of the United States, including the laws regu- 
lating commerce, and the matter in controversy exceeds the 
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sum or value of $10,000, exclusive of interest and costs 
(Complaint, JA 4*). The District Court had jurisdiction 
under Sections 1331, 1332 and 1337 of the Judicial Code, 62 
Stat. 930, 931 (1948), USC, Title 28, §§ 1331, 1332, 
1337 (1958) ; Sections 2201 and 2202 of the Declaratory 
Judgment Act, 62 Stat. 964 (1948), USC, Title 28 §§ 2201, 
2202 (1958); and Section 10 of the Administrative Pro- 
cedure Act, 60 Stat. 243 (1946), USC, Title 5, § 1009 
(1958). 

This Court of Appeals has jurisdiction to hear this ap- 
peal from a final decision of the District Court under Sec- 
tion 1291 of the Judicial Code, 62 Stat. 929 (1948), USC, 
Title 28, § 1291 (1958). 


Statement of the Case 


This is an appeal from an order of Hon. George L. 


Hart, Jr., filed on October 21, 1960, granting appellees’ 
motion for summary judgment, denying appellant’s cross- 
motion for summary judgment and dismissing the cause on 
the merits (JA 192). 


Nature of the Action 


This action arises out of the promulgation by appellees 
(the Commission) of Rules and Regulations under the Tex- 
tile Fiber Products Identification Act, CFR, Title 
16 (1960), §§ 303.1-303.45 (the Rules). The complaint 
seeks, among other things, judgment enjoining, setting 
aside, declaring unlawful and annulling (a) the Rules, and 
particularly Rule 7(d), in so far as they require appellant’s 
new cross-linked cellulosic fiber to be designated as rayon 


*All references herein to “JA” are to pages of the Joint Ap- 
pendix printed separately. 


3 


fiber, and (b) the Commission’s refusal to establish a sepa- 
rate and distinct generic name and definition for cross- 
linked cellulosic fibers. In brief, the complaint asserts that 
the Commission failed to observe fundamental procedural 
safeguards in promulgating the Rules and in refusing to 
establish such a separate generic name and that, as a matter 
of substantive law, the Commission’s actions were arbitrary, 
capricious, an abuse of discretion, without support in the 
record and otherwise contrary to law. 


Development of Man-Made Cellulosic Fibers 


An understanding of the prior proceedings herein will 
be facilitated by a brief summary of the nature and develop- 
ment of man-made cellulosic fibers generally and appellant’s 
new fiber in particular. 

All textile fibers, except metallic and glass fibers, are 
composed of long molecular chains or “polymers”. Some 
textile fibers, such as wool, silk, cotton and hemp, occur in 
nature and have long been used by man. Many other textile 
fibers, however, have been created only recently by modern 
manufacturing processes. Such fibers fall into two general 
categories: (1) those composed of polymers the essential 
structure of which occurred in nature in a non-spinnable 
form but which have been converted in the manufacturing 
process into a useful textile form (e.g., a form which can 
be spun), and (2) those composed of polymers the essential 
structure of which has been created in the manufacturing 
process. Man-made fibers which fall into the second cate- 
gory (such as nylon, polyester and acrylic fibers) are com- 
monly called “synthetic fibers”. 

The chief source of both natural and man-made fibers is 
cellulose. The cellulose polymer is a linear chain of repeat- 
ing identical units (called cellobiose units) attached end to 
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end. Cellulose occurs in many forms in nature, some of 
which, chiefly cotton, are suitable for textile use in their 
natural state because they consist of fibers which can be 
spun. Other forms, such as wood pulp, are not suitable for 
textile use in their natural state, but must be converted by 
a manufacturing process into forms which, although com- 
posed of polymers exhibiting the same essential structure 
as naturally occurring cellulose, nevertheless are spinnable 
or otherwise useful. 


The first and still by far the most common type of fiber 
manufactured from cellulose is rayon. In the rayon manu- 
facturing process, naturally occurring, non-spinnable cellu- 
lose, usually in the form of wood pulp, is combined with 
other substances and dissolved, without destruction of the 
polymer, and then precipitated from solution in a spinnable 
fibrous form suitable for textile use. Since rayon is created 
by the above-described process of “regenerating” cellulose, 
it has long been described in the textile industry as a manu- 
factured fiber composed of regenerated cellulose. Indeed, 
the Commission’s Trade Practice Rules for the Rayon and 
Acetate Textile Industry, promulgated in 1951, specifically 
defined rayon as “composed of regenerated cellulose” (JA 
121). 

A later type of man-made cellulosic fiber, acetate, is 
produced by chemically treating cellulose during the manu- 
facturing process so as to create by chemical reaction cellu- 
lose acetate, the substance of which the fiber is composed. 
Although acetate, like rayon, is derived in large part from 
naturally occurring cellulose and retains a basic cellulosic 
structure, the two fibers have different chemical composi- 
tions which confer upon them different performance char- 
acteristics and textile uses. Both rayon and acetate fibers 
were originally lumped together under the generic name 
rayon. However, as long ago as 1951 the Commission, at 
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the behest of the textile industry, established in its Trade 
Practice Rules the separate name acetate for fibers com- 
posed of cellulose acetate. It did so in recognition of the 
impropriety of designating such fibers as rayon when, 
although principally derived from the same raw material 
as rayon, they are chemically different and have different 
characteristics and uses (JA 122-4). 


Appellant’s New Cross-Linked Cellulosic Fiber 


Appellant and its affiliated companies comprise one of 
the largest man-made fiber producing organizations in the 
world (JA 70). Since 1952 appellant has been engaged 
in the business of manufacturing and selling rayon fibers 
under various trademarks to producers of textile prod- 
ucts (JA 69). In 1958, after many years of costly 
research by appellant and companies affliated with it, ap- 
pellant introduced commercially a new kind of fiber derived 
(like acetate fiber) in large part from cellulose (JA 70, 103- 
4). That new fiber is produced by chemically treating cellu- 
lose during the manufacturing process so as to create by 
chemical reaction molecular chains which are “cross-linked” 
with each other through chemical combination with other 
substances, thus creating a fiber composed of compounds 
chemically different from regenerated cellulose (JA 70-1, 
104). A patent on the manufacturing process has issued, 
and other patent applications are pending (JA 70, 127-44). 

Cross-linked cellulosic fibers constitute an important ad- 
vance in the manufactured fiber field. The chemical cross- 
linking of the original cellulose molecular chains creates a 
three-dimensional molecular structure, whereas the molecu- 
lar chains of rayon fibers are linear or one-dimensional only 
(JA 71, 104). The three-dimensional structure of cross- 
linked fibers is translated into performance characteristics of 
great significance to the consumer, materially different from 
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those of any fiber known as rayon and commercially avail- 
able prior to June 2, 1959, the promulgation date of the 
Rules (JA 71, 104-7, 158-64). For example, cross-linked 
cellulosic fibers have a much higher elastic recovery, or 
ability to return to their original length after stretching, 
than is found in rayon fibers (JA 105). Fabrics made from 
such fibers, unlike those made from rayon fibers, havea good 
rating for crease resistance and recovery from creases; 
when laundered they are more shrink resistant and dry 
much quicker ; they can be “mercerized”, which leads to in- 
creased stability in laundering, improved luster and sen- 
sitivity to dyes, and prevention of seam ravelling; and they 
can be given a different “hand” or feel than that of fabrics 
made from a comparable amount of rayon fibers (JA 105-7, 
158-60, 162-3). Because the twist in yarns made of certain 
such fibers can be permanently set by caustic soda treatment, 
they can be used for production of such items as cut pile 
carpets, for which rayon fibers are unsuitable (JA 106, 107, 
160). Such fibers have a far greater tendency to return to 
their original configuration than do rayon fibers, or in other 
words they have when twisted into yarn a “memory” for 
their original configuration which leads to greater bulk and 
greater warmth (JA 106, 107, 162). On the other hand, 
cross-linked cellulosic fibers are inherently unsuitable for 
some end uses (for example, those requiring high absorb- 
ency) to which rayon has long been successfully adapted 
(JA 104-5). Since cross-linked cellulosic fibers and rayon 
fibers have important differences in their properties and are 
adaptable to substantially different and sometimes mutually 
exclusive textile uses, to designate them both by the same 
generic name cannot but lead to consumer confusion and, 
indeed, deception. 

Appellant began to market its cross-linked cellulosic 
fiber commercially in August, 1958 under its trademarks 
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“Corval” and “Topel” (JA 103-4, 112). That fiber was not 
considered rayon under the Trade Practice Rules and appel- 
lant from the outset designated the fiber by the generic 
description man-made cross-linked cellulosic fiber (rather 
than rayon fiber). The Commission did not indicate that 
such designation was in any way deceptive. The new fiber 
received immediate commercial acceptance, despite a cost 
significantly higher than that of rayon fiber. Such accept- 
ance was due not only to the many unique properties, char- 
acteristics and uses of the fiber but also to the ability of 
textile manufacturers and the public to identify the new 
fiber as separate and distinct from all other fibers, includ- 
ing rayon fiber (JA 71-2. 82-3, 87-8). 


Proceedings before the Federal Trade Commission 


The Act, adopted September 2, 1958, to become effec- 
tive March 3, 1960, requires, among other things, the iden- 
tification by generic name of the fiber content of textile 
fiber products covered by the Act. The Commission is 
authorized and directed by Section 7(c) of the Act to make 
such rules and regulations, including the establishment of 
generic names of manufactured fibers, as may be necessary 
and proper for its administration and enforcement (JA 
112), i.e., to accomplish the statutory purpose “to pro- 
tect producers and consumers against misbranding and 
false advertising of the fiber content of textile fiber 
products”. 

During the period from October, 1958 to May, 1959 
the Commission’s staff held conferences with manufacturers 
of man-made fibers, as well as other parties, in certain of 
which appellant participated (JA 113). At one of such 
conferences on or about November 21, 1958, appellant 
requested the Commission to promulgate a rule establishing 
and defining a separate and distinct generic name for cross- 
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linked cellulosic fibers. Thereafter appellant proposed a 
generic name and a definition for such fibers. Appellant’s 
request was endorsed by extensive correspondence addressed 
to the Commission’s staff from chemists, educators, mem- 
bers of the textile industry and others (JA 114). 

On February 10, 1959, the Commission caused to be 
published in the Federal Register a Notice of Hearing on 
its Proposed Rules. Proposed Rule 7(h) defined the generic 
name rayon as “a manufactured fiber formed from regen- 
erated cellulose with less than 15% by weight chemically 
combined substituents.”—in a transparent but unsuccessful 
attempt to broaden the long-established definition of rayon 
(a manufactured fiber composed of regenerated cellulose 
(JA 126)) sufficiently to cover appellant’s new fiber. The 
Notice of Hearing further stated that one of the mat- 
ters to be considered at that hearing would be whether a 
rule should be promulgated establishing a generic name and 
definition for cross-linked cellulosic fibers (JA 114). 

From March 10 through March 12, 1959, a public pro- 
ceeding was held at Washington, D. C., at which representa- 
tives of the textile fiber industry and others presented oral 
and written statements concerning the Proposed Rules. 
During the public proceedings and thereafter, extensive 
oral and written statements were presented by plaintiff and 
others opposing the rayon definition proposed by the Com- 
mission and requesting that a separate and distinct generic 
name for cross-linked cellulosic fibers be established (JA 
115). 

Prior to the issuance of the Rules, producers of fibers 
competitive with the fibers manufactured by appellant com- 
municated secretly with the Commission and its staff with 
regard to the definition of rayon and to appellant’s applica- 
tion for a separate and distinct generic name for cross- 
linked cellulosic fibers (JA 115). 
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Upon discovering that fact, representatives of appellant 
requested the Commission’s staff to disclose the origin and 
contents of such communications to them so that they might 
have an opportunity to refute any inaccurate statements, 
rebut any arguments in opposition to appellant’s application 
and show the bias of those making such statements and 
arguments. Those requests were denied and those com- 
munications have never been disclosed to appellant (JA 
115). Nevertheless, the Commission thereafter relied 
in part on these secret communications in formulating the 
Rules and in denying appellant’s application (JA 115). 

On June 2, 1959, the Commission caused to be pub- 
lished in the Federal Register its Rules (JA 19-64), to 
become effective March 3, 1960. Rule 7(d) defines rayon 
as 


“a manufactured fiber composed of regenerated cel- 
lulose, as well as manufactured fibers composed of 


regenerated cellulose in which substituents have re- 
placed not more than 15% of the hydrogens of the 
hydroxyl groups.” 


That definition (which had never been disclosed to appellant 
or to any other textile fiber producer prior to its publication) 
was not only significantly different from the definition con- 
tained in the Proposed Rules, but so drastically expanded 
the then existing definition of rayon as to include all cross- 
linked cellulosic fibers, as well as other fibers never before 
known as rayon. Neither Rule 7(d) nor any other rule 
established a separate generic name for cross-linked cellu- 
losic fibers. 

Significantly, despite the fact that the new definition 
greatly broadened the existing rayon definition, and despite 
the fact that appellant’s fiber had never previously been 
known as rayon, the Commission gave no reasons whatso- 
ever, in the form of a statement of basis and purpose in the 
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Rules or otherwise, for its decision to adopt that definition 
of rayon and to deny appellant’s application. 

On September 26, 1959, appellant filed a Petition for 
Rehearing and Reconsideration by the Commission of the 
definition of the generic name rayon contained in Rule 7(d) 
and of appellant’s application for promulgation of a rule 
establishing and defining a separate and distinct generic 
name for cross-linked cellulosic fibers. Thereafter, that 
Petition was joined in and supported by the manufacturers 
of a large proportion by weight and value of all rayon pro- 
duced in the United States, as well as by others in the textile 
industry (JA 116-7). On November 2, 1959, appellant filed 
a Request for Oral Argument on that Petition (JA 117). 

On January 5, 1960, the Commission issued its Memo- 
randum and Order (JA 65-8) denying in all respects appel- 
lant’s Petition and Request. The Commission did not elabo- 
rate on the reasons for its action, other than to state that 
the “basis” for Rule 7(d) was the identity of the “fiber 
forming substance” (not further defined), in the case of 
rayon, “basically regenerated cellulose” (JA 68). 


Proceedings in the District Court 


On January 21, 1960, appellant filed its complaint and 
a motion for preliminary injunction in the District Court. 
Argument on that motion was heard by Hon. Luther W. 
Youngdahl on February 12, 1960. That motion was denied 
by order filed March 15, 1960. Although no appeal was 
taken from that purely interlocutory ruling, certain of the 
affidavits submitted in connection with that motion were 
incorporated by reference on the subsequent motions for 
summary judgment and are before this Court. 

On March 22, 1960, appellees moved for summary judg- 
ment on the ground that there was no genuine issue of 
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material fact and that they were entitled to judgment as a 
matter of law, or in the alternative to dismiss on the ground 
that the complaint failed to state a claim upon which relief 
might be granted. On August 31, 1960 appellant filed its 
cross-motion for summary judgment on the ground that 
on the conceded and uncontested facts appellant was entitled 
to judgment as a matter of law. Argument on those mo- 
tions was heard by Hon. George L. Hart, Jr. on October 
18, 1960. Immediately upon conclusion of that argument, 
the court announced its decision from the bench: 


“TyE Court: Well, of course the Court cannot 
substitute its discretion for that of the administra- 
tive agency of setting up the definitions which had 
been directed by Congress. The Court cannot find 
that the government was, or the Federal Trade Com- 
mission, was arbitrary or capricious, or that the defi- 
nition which it established was without justification. 
The Court will therefore grant summary judgment 


for the defendant in this case, and it will deny the 
motion of plaintiff for summary judgment. Present 
the order, please.” (JA 191) 


The court’s remarks seem to have been addressed to ap- 
pellant’s contention that the Commission was required 
under the Act at least to consider fiber performance char- 
acteristics in establishing generic fiber categories—some- 
thing it had concededly not done in the case of appellant’s 
cross-linked fibers. However, the court did not even advert 
to appellant’s contentions, emphasized below as well as here 
(infra, pp. 19-28), that (1) the Commission had im- 
properly refused to disclose to appellant secret, ex parte 
communications from appellant’s competitors upon which 
the Commission later relied in requiring appellant’s new 
fiber to be called rayon, and (2) the Commission had failed 
to incorporate in those Rules the appropriate concise gen- 
eral statement of their basis and purpose required by the 
Administrative Procedure Act. 
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By order filed October 21, 1960, the court below 
granted appellees’ motion for summary judgment, denied 
appellant’s cross-motion for summary judgment and dis- 
missed the cause on the merits. 


Statutes, Regulations and Rules Involved 


The relevant portions of the Textile Fiber Products 
Identification Act, the Administrative Procedure Act and 
the Rules and Regulations adopted by the Commission 
under the Textile Fiber Products Identification Act are 
as follows: 


Textile Fiber Products Identification Act 
“An Act 


“To protect producers and consumers against mis- 
branding and false advertising of the fiber con- 
tent of textile fiber products, and for other pur- 
poses. [Act of September 2, 1958, 72 Stat. 1717] 


“ 
“ENFORCEMENT OF THE ACT 


“Sec. 7. (a) Except as otherwise specifically 
provided herein, this Act shall be enforced by the 
Federal Trade Commission under rules, regulations, 
and procedure provided for in the Federal Trade 
Commission Act. [72 Stat. 1721, USC, Title 15, 
§ 70e(a) (1958) ] 


“ 


“(c) The Commission is authorized and directed 
to make such rules and regulations, including the 
establishment of generic names of manufactured 
fibers, under and in pursuance of the terms of this 
Act as may be necessary and proper for administra- 
tion and enforcement.” [72 Stat. 1721, USC, Title 
15, § 70e(c)] 
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Administrative Procedure Act 


“RULE MAKING 
“Sec. 4...- 


“(a) Notice—General notice of proposed rule 
making shall be published in the Federal Register 
(unless all persons subject thereto are named and 
either personally served or otherwise have actual no- 
tice thereof in accordance with law) and shall include 
(1) a statement of the time, place, and nature of 
public rule making proceedings; (2) reference to 
the authority under which the rule is proposed; and 
(3) either the terms or substance of the proposed 
rule or a description of the subjects and issues in- 
volved. Except where notice or hearing is required 
by statute, this subsection shall not apply to inter- 
pretative rules, general statements of policy, rules 
of agency organization, procedure, or practice, or 
in any situation in which the agency for good cause 


finds (and incorporates the finding and a brief state- 
ment of the reasons therefor in the rules issued) 
that notice and public procedure thereon are im- 
practicable, unnecessary, or contrary to the public 
interest.” 


“(b) Procepures—After notice required by this 
section, the agency shall afford interested persons an 
opportunity to participate in the rule making through 
submission of written data, views, or arguments with 
or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant 
matter presented, the agency shall incorporate in 
any rules adopted a concise general statement of 
their basis and purpose.... [Act of June 11, 1946, 
60 Stat. 238-9, USC, Title 5, § 1003(b) (1958)] 


ee 
“JupIcIAL REVIEW 


“Sec. 10. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law com- 
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mitted to agency discretion. [60 Stat. 243, USC, 
Title 5, § 1009] 


“(a) Ricut or Review—Any person suffering 
legal wrong because of any agency action, or ad- 
versely affected or aggrieved by such action within 
the meaning of any relevant statute, shall be entitled 
to judicial review thereof. [60 Stat. 243, USC, Title 
5, § 1009(a)] 


“(b) Form AND VENUE OF Action—The form 
of proceeding for judicial review shall be any special 
statutory review proceeding relevant to the subject 
matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form 
of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory in- 
junction or habeas corpus) in any court of competent 
jurisdiction. Agency action shall be subject to ju- 
dicial review in civil or criminal proceedings for 


judicial enforcement except to the extent that prior, 
adequate, and exclusive opportunity for such review 
is provided by law. [60 Stat. 243, USC, Title 5, 
§ 1009(b) ] 


“(c) RevrewasLE Acrs—Every agency action 
made reviewable by statute and every final agency 
action for which there is no other adequate remedy 
in any court shall be subject to judicial review. . . - 
[60 Stat. 243, USC, Title 5, § 1009(c)] 


“ 


“(e) Scope or REview—So far as necessary to 
decision and where presented the reviewing court 
shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and deter- 
mine the meaning or applicability of the terms of any 
agency action. It shall... (B) hold unlawful and set 
aside agency action, findings, and conclusions found 
to be (1) arbitrary, capricious, an abuse of discre- 
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tion, or otherwise not in accordance with law; .. . 
(3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without 
observance of procedure required by law; ...” [60 
Stat. 243, USC, Title 5, § 1009(e) ] 


The Rules and Regulations 


The Rules and Regulations adopted by the Commission 
under the Textile Fiber Products Identification Act, CFR, 
Title 16 (1960), §§ 303.1-303.45, are printed in full in the 
Joint Appendix at pp. 19-64. The text of Rule 7(d) is as 
follows: | 


“Rute 7—Generic Names and Definitions for 
Manufactured Fibers. 


“Pursuant to the provisions of Section 7(c) of 
the Act, the following generic names for manufac- 
tured fibers, together with their respective defini- 
tions, are hereby established: (CFR, Title 16, 
§ 303.7] 


ce 


“(d) rayon—a manufactured fiber composed of 
regenerated cellulose, as well as manufac- 
tured fibers composed of regenerated cellu- 
lose in which substituents have replaced not 
more than 15% of the hydrogens of 
the hydroxyl groups.” [CFR, Title 16, 
§ 303.7(d) ] 
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Statement of Points 


The District Court erred in granting appellees’ motion 
for summary judgment, denying appellant’s cross-motion 
for summary judgment and dismissing the cause on the 
merits, for the following reasons: 


1. The Rules requiring appellant’s fiber to be desig- 
nated as rayon fiber were based in part on secret, ex parte 
communications to the Commission by appellant’s com- 
petitors which the Commission improperly refused to dis- 
close to appellant. 


2. The Rules requiring appellant’s fiber to be desig- 
nated as rayon fiber do not contain the required concise 
general statement of their basis and purpose. 


3. The requirement of the Rules that appellant’s fiber 
be designated as rayon fiber is contrary to law, an abuse of 
discretion, without support in the record, arbitrary and 
capricious. 

Summary of Argument 


The drastic limitation on appellant’s free choice of a 
name for its new fiber imposed by the Rules can properly 
be upheld only if the Commission can demonstrate that 
such Rules are reasonably necessary to accomplish the Con- 
gressional purpose to “protect producers and consumers 
against misbranding and false advertising of the fiber con- 
tent of textile fiber products.” The Commission has been 
either unwilling or unable so to demonstrate, and the Rules 
as applied to appellant’s fiber are therefore null and void. 

Prior to this litigation the Commission consistently ex- 
hibited an amazing indifference to its obligations to reveal 
the basis for its actions, resisting appellant’s repeated 
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efforts to obtain disclosure of the pertinent facts. While 
the subject of rules and regulations was under considera- 
tion, the Commission improperly thwarted effective par- 
ticipation in the public rule-making process by refusing to 
disclose to appellant for comment and rebuttal secret com- 
munications by appellant’s competitors concerning cross- 
linked cellulosic fibers, upon which it thereafter in part based 
its decision that such fibers should be called rayon. When 
the Rules were later promulgated, the Commission omitted 
completely therefrom the statement of basis and purpose 
thereof expressly required by law, thereby forestalling in- 
formed judicial review of its action. 

When finally forced by this litigation to suggest some 
justification for the Commission’s action, Commission 
counsel advanced arguments which clearly show that Rule 
7(d), in so defining rayon fiber as to include appellant’s 
cross-linked cellulosic fiber. is completely arbitrary, capri- 
cious and contrary to law. If those arguments are to be 
taken at face value, it is clear that the Rule proceeds on 
the mistaken assumption that cross-linked cellulosic fibers 
are composed of the same chemical substance as are rayon 
fibers, whereas their chemical composition is in fact sig- 
nificantly different. It is also clear that the Commission in 
determining the scope of the generic category rayon refused 
even to consider the performance characteristics associated 
with that fiber as contrasted with the significantly different 
performance characteristics of cross-linked cellulosic fibers. 
in complete disregard of the expressed intent of Congress, 
its own precedents and practices, and the interests of the 
consumer for whose protection the Act was adopted. 
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Argument 


THE COMMISSION'S DETERMINATION THAT AP- 
PELLANT’S CROSS-LINKED CELLULOSIC FIBER SHOULD 
BE CALLED RAYON IS NULL AND VOID. 


Absent any applicable provision of law to the contrary, 
it is obvious that the manufacturer of a product is free to 
designate that product by any name he may choose. Under 
the Textile Fiber Products Identification Act Congress has 
limited that freedom, in the exercise of its power to regulate 
commerce, in order to “protect producers and consumers 
against misbranding and false advertising of the fiber con- 
tent of textile fiber products”. 72 Stat. 1717. But since 
such Congressional action abridges the discretion of the 
manufacturer to describe his product in whatever way he 
wishes, it seems too plain for argument that agency rules 
implementing that legislation can only be upheld if reason- 
ably necessary to accomplish the legitimate legislative end. 
That is assuredly so if the statutory scheme merely involves 
the prohibition of the use of a misleading name for a prod- 
uct. Cf. FTC v. Royal Milling Co., 288 U.S. 212 (1933) ; 
Jacob Siegel Co. v. FTC, 327 U. S. 608 (1946) (Commis- 
sion’s outright prohibition of use of misleading trade name 
held improper in absence of any finding that use of qualify- 
ing language would not be sufficient to prevent deception). 
It is all the more so where, as here, Congress does not 
merely forbid the use of a misleading name but imposes an 
even more drastic limitation on free choice by empowering 
an administrative agency to require the use of whatever 
name may be chosen by it, even over the protests of the 
manufacturer and of almost the entire industry. Certainly 
in such circumstances the Commission has a duty convinc- 
ingly to demonstrate the necessity for requiring the un- 
wanted name imposed by administrative fiat in order to 
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prevent deception and false advertising. Cf. Wallapoint 
Oysters, Inc. v. Ewing, 174 F. 2d 676, 697 (9th Cir. 1949), 
cert. denied, 338 U. S. 860 (1949) (rule requiring use of 
descriptive name for product in addition to that in common 
use is invalid in absence of “cogent reasons directly per- 
tinent to the protection of the consuming public”). This 
duty the Commission has been either unwilling or unable 
to perform. 


(a) The Commission improperly refused to disclose to ap- 
pellant secret representations by appellant’s competitors 
upon which it thereafter relied in formulating the Rules. 


It is conceded that in determining the scope of the rayon 
fiber category in Rule 7(d), and in refusing to grant ap- 
pellant’s application for a separate and distinct generic 
name for its new fiber, the Commission relied in part on 
secret communications to the Commission and its staff by 


appellant’s competitors (JA 115). It is conceded in addi- 
tion that when appellant requested that the Commission dis- 
close the origin and substance of those representations by 
its competitors in order that appellant might have a chance 
to comment upon and rebut them, the Commission declined 
to do so (JA 115). In other words, textile fiber pro- 
ducers, who undoubtedly regarded the establishment of a 
separate and distinct generic name for plaintiff’s cross-linked 
cellulosic fibers as competitively advantageous to appellant 
and, by the same token, competitively disadvantageous to 
them, were permitted by the Commission to make representa- 
tions apparently unfavorable to appellant’s position and 
were then immunized by secrecy from effective rebuttal. 
Surely rudimentary principles of fair play required that 
the Commission disclose such information to appellant and 
afford it an opportunity to meet the contentions advanced 
against it in secret. Such disclosure is implicitly required 
by the rule-making provisions of the Administrative Pro- 
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cedure Act, under which the Commission purported to pro- 
ceed (JA 76, 112). That Act not only requires “public rule 
making proceedings” in cases of this sort but directs that 
the agency shall afford interested parties an opportunity to 
“participate in the rule making.” §§ 4(a), (b), 60 Stat. 238 
(1946), USC, Title 5, § 1003(a), (b) (1958). The Com- 
mission’s refusal to make disclosure was all the more fla- 
grant a denial of appellant’s rights in view of the fact that, 
as expressed by Representative Smith, the author of the 
Act, “... it is the intent of H. R. 469 that the Commission 
shall hold oral, public hearings in connection with the deter- 
mination of generic names of all manufactured fibers, .. .”, 
and that the Commission should “meet with the industry to 
develop and agree upon mutually acceptable generic names 
for the new fibers... .” Hearings on H. R. 469 before the 
Senate Committee on Interstate and Foreign Commerce, 
85th Cong., 2d Sess. 28, 288 (1958). (Emphasis supplied.) 
Here, by contrast, the Commission conducted what was in 
part a private rule-making proceeding, in which effective 
participation by appellant was foreclosed. Such violation 
of basic procedural requirements and the clear intent of the 
Act without more invalidates Rule 7(d) as applied to 
appellant’s new fiber. 

Squarely in point is the holding of this Court in Sanga- 
mon Valley Television Corp. v. United States, 106 U. S. 
App. D. C. 30, 269 F. 2d 221 (D. C. Cir. 1959), one of 
several recent cases which have set aside agency action for 
failure to disclose secret representations by interested par- 
ties. In that case, which involved a public rule-making pro- 
ceeding to determine whether an existing television channel 
should be reallocated from Springfield, Illinois, to St. Louis, 
Missouri, it appeared that one of several possible applicants 
for a license if the channel should be reallocated to St. Louis 
had made certain undisclosed representations to the Com- 
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mission regarding the desirability of such reallocation. The 
observations of this Court in disapproving non-disclosure 
of such communications are highly appropriate here: 


“_ . The Commission and the intervenor con- 
tend that because the proceeding now on review was 
‘rule-making’, ex parte attempts to influence the 
Commissioners did not invalidate it. The Depart- 
ment of Justice disagrees. On behalf of the United 
States, the Department urges that whatever the pro- 
ceeding may be called it involved not only allocation 
of TV channels among communities but also reso- 
lution of conflicting private claims to a valuable 
privilege, and that basic fairness requires such a pro- 
ceeding to be carried on in the open. We agree with 
the Department of Justice. Accordingly the private 
approaches to the members of the Commission viti- 
ated its action and the proceeding must be reopened.” 
106 U. S. App. D. C. at 33, 269 F. 2d at 224. 
(Emphasis supplied.) 


Cf. WORZ, Inc. v. FCC, 106 U. S. App. D. C. 14, 268 
F. 2d 889 (D. C. Cir. 1959); Massachusetts Bay Tele- 
casters, Inc. v. FCC, 104 U. S. App. D. C. 266, 261 F. 2d 
§5 (D. C. Cir. 1958); WKAT, Inc. v. FCC, 103 U. S. 
App. D. C. 324, 258 F. 2d 418 (D. C. Cir. 1958). 

The analogy in the instance case to Sangamon is strik- 
ing. Consumer preference among fibers (for which there 
is by no means an unlimited demand) is to a significant 
degree affected by the capacity of the generic name given 
that fiber adequately to distinguish it from other, different 
fibers, since consumers come to associate certain proper- 
ties with that generic name. Competing fiber producers, 
therefore, have an interest in the ease or difficulty that 
the producers of a particular fiber may have in educating 
the public about, and selling, such a fiber. One of the 
major issues in the rule-making proceeding was whether 
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appellant’s fiber should be required to be called rayon or 
by some other generic name. Thus that rule-making pro- 
ceeding necessarily involved a “resolution of conflicting 
private claims to a valuable privilege”—a favorable com- 
petitive position in the struggle for consumer favor. In 


pursuit of that objective, appellant's competitors may well 
have sought by their secret representations to the Com- 
mission to impose upon appellant the competitive disad- 
vantage of having to market its new and advanced fiber 


under a generic name which for years had been associated 
in the textile industry and among consumers with a dif- 
ferent fiber—a disadvantage particularly acute because of 
the significantly higher cost of producing the new cross- 
linked cellulosic fiber. It follows that, as in Sangamon, 
“basic fairness requires such a proceeding to be carried 
on in the open,” and that the Commission had a duty to 
disclose such communications to plaintiff for the purpose 
of comment and rebuttal. It is difficult to understand 
how the Department of Justice could have been the cham- 
pion of open hearings in Sangamon,* and yet take the 


*The following are among the statements made in the Depart- 
ment’s February, 1959, brief on remand from the Supreme Court 
in Sangamon: 


“More broadly, we urge that, even were the Commission’s 
procedure silent on this score, considerations of basic fairness 
would require a ban on ex parte pleas in this type of adminis- 
trative proceeding, involving as it does an allocation of spe- 
cific channels among several communities, and a resolution of 
conflicting claims asserted by competing parties in relation to 
the use of valuable spectrum rights. The need for fairness 
cannot turn on whether the label ‘quasi-legislative’ or “quasi- 
judicial’ be applied. The outcome of this proceeding, we em- 
phasize, affected particular interests in a concrete, substantial 
way. ... What is important is the substance of the proceeding 
and the nature of the interests involved. Where, as here, fun- 
damental fairness requires the consideration and resolution of 
the subject-matter to be conducted on the basis of full, open 
presentation by the interested parties, no proceeding should 
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opposite course of defending non-disclosure of secret com- 
munications in the instant case. 

The conclusion is irresistible that appellant has been 
substantially prejudiced by the Commission’s refusal to dis- 
close and permit comment on the secret comunications di- 
rected to the Commission by appellant’s competitors, and 
that such prejudice utterly vitiates the validity of Rule 7(d) 
in so far as it affects appellant’s cross-linked cellulosic 
fibers. That would be so even if, as in Sangamon, there were 
ample support in the record for the action taken by the 
Commission. But that conclusion is even more compelling 
in view of the fact that there is not anything in the record 
of this case which demonstrates the desirability of requir- 
ing appellant’s new fiber to be called rayon in order to fur- 
ther the purposes of the Act. 


(b) The Commission improperly failed to include in the 
Rules the required concise general statement of their 
basis and purpose. 


When the Commission in June, 1959, issued Rule 7(d) 
and thereby included cross-linked cellulosic fiber within the 
broad definition of rayon fiber, it gave no explanation what- 
soever as to why it had done so. That omission without 
more invalidates Rule 7(d). 

Administrative agencies such as the Commission are, 
concededly, afforded a broad discretion in performing their 
rule-making functions. However, it is well settled that, in 
the absence of express statutory provision to the contrary, 
administrative action will be set aside by the courts if it is, 
among other things, arbitrary, capricious, or based on an 

be sustained on appellate review where it appears that this 
basic requirement has not been scrupulously observed.” Brief 
of United States on Remand, pp. 9-10, Sangamon Trt oes 


vision Corp. v. United States, 106 U. S. App. D. C. 269 
F. 2d 221 (D. C. Cir. 1959). (Emphasis supplied.) 
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abuse of discretion. See Administrative Procedure Act, 
§ 10(e). But in order for the function of judicial review to 
be a meaningful safeguard, the court must have before it an 
authoritative explanation by the agency of what it is trying 
to accomplish by the rule (the purpose of the rule) and the 
reasons why the agency believes that the rule is necessary 
to accomplish that purpose (the basis of the rule). See 
Cardozo, J. in United States v. Chicago, M., St. P. & P. 
R. R., 294 U. S. 499, 511 (1935) (court must know what 
a decision means before it can perform its duty “to say 
whether it is right or wrong”’). 

Furthermore, rationalizations of the basis and pur- 
pose of challenged agency action, advanced for the first time 
by counsel when litigation ensues, may not properly be 
accepted as substitutes for the agency’s own authoritative 
explanation, presented at the time of rule-making, of why 
it acted as it did. The point is well illustrated by the re- 


marks of the Supreme Court in SEC v. Chenery Corp.: 


“But the difficulty remains that the considera- 
tions urged here in support of the Commission's 
order were not those upon which its action was 
based. The Commission did not rely upon ‘its special 
administrative competence;’ it formulated no judg- 
ment upon the requirements of the ‘public interest 
or the interest of investors or consumers’ in the situ- 
ation before it. . . . It purported merely to be apply- 
ing an existing judge-made rule of equity. The 
Commission’s determination can stand, therefore, 
only if it found that the specific transactions under 
scrutiny showed misuse by the respondents of their 
position as reorganization managers, in that as such 
managers they took advantage of the corporation 
or the other stockholders or the investing public. 
The record is utterly barren of any such showing. 
...” 318 U. S. 80, 92-3 (1943). (Emphasis sup- 
plied.) 
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When the Administrative Procedure Act was enacted 
in 1946, Congress gave explicit recognition to such consid- 
erations in expressly requiring that agency rules include a 
“concise general statement of their basis and purpose”. 
$4(b). The nature of such statement was suggested in 
the House Committee Report: 


“The required statement of the basis and purpose 
of rules issued should not only relate to the data 
[presented prior to the issuance of rules] but with 
reasonable fullness explain the actual basis and 
objectives of the rule.” Legislative History of the 
Administrative Procedure Act, S. Doc. No. 248, 
79th Cong., 2d Sess. 259 (1946). 


Of similar import is the statement in the Senate Judic- 
iary Committee Print of June, 1945: 


“The statement of the ‘basis and purpose’ of 


rules issued will vary with the rule, but in any case 
should be fully explanatory of the complete factual 
and legal basis as well as the real object or objects 
sought.” Legislative History of the Administrative 
Procedure Act, S. Doc. No. 248, 79th Cong., 2d 
Sess. 20 (1946). 


The Commission is not unacquainted with the nature of 
the statutory mandate. See, for example, the lengthy and 
comprehensive Statement of Basis and Purpose contained 
in the Commission’s Quantity Limit Rules under Section 
2(A) of the Clayton Act as amended by the Robinson- 
Patman Act, 17 Fed. Reg. 113-116 (1952). Furthermore, 
the Commission’s own Rules of Practice, under which the 
Commission states that it purported to proceed in this in- 
stance (JA 76, 112-3), provide that the Commission, after 
consideration of all relevant matter presented, thereupon 
formulates its Rules “incorporating in rules adopted a con- 
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cise general statement of their basis and purpose”. Pro- 
cedures and Rules of Practice for the Federal Trade Com- 
mission, CFR, Title 16, §2.5 (1959). 

It is undisputed that the Rules promulgated by the Com- 
mission under the Act do not contain airy specific statement 
of basis and purpose (JA 19-64). That being so, the 
Rules, and specifically Rule 7(d), are invalid for failure to 
comply with both statutory and administrative require- 
ments. Seatrain Lines, Inc. v. United States, 168 F. Supp. 
819 (S. D. N. ¥. 1958) (rule invalid for lack of statement 
of basis and purpose) ; cf. Certified Color Indus. Comm. v. 
Flemming, F. 2d , 29 U. S. L. Weex 2201 (2d 
Cir. Oct. 26, 1960) (withdrawal of color batch certifica- 
tion not justified in absence of finding impliedly required by 
statute that batch was “not harmless’’) ; FTC v. B. F. Good- 
rich Co., 100 U. S. App. D. C. 58, 242 F. 2d 31 (D. C. 
Cir. 1957) (absence of special finding required by statute 
not cured by comprehensive statement of basis and purpose) ; 
Hotch v. United States, 212 F. 2d 280 (9th Cir. 1954) 
(conviction for violation of agency regulation vacated de- 
spite defendant’s actual knowledge thereof where regula- 
tion not properly published in Federal Register as required 
by statute). 

The Commission’s counsel have previously suggested in 
the course of this litigation, and may contend in this Court, 
that the basis and purpose of the Rules can be pieced to- 
gether from the Notice of Hearing, the preamble preceding 
the Rules, the Rules themselves and the Commission’s Janu- 
ary 5, 1960 Memorandum and Order. That contention, of 
course, completely ignores the express requirement of the 
Administrative Procedure Act, as well as of the Commis- 
sion’s own rules, that the Rules themselves must include a 
statement of basis and purpose. 
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Assuming, however, arguendo, that the Rules would 
not be invalid if the basis and purpose were sufficiently 
demonstrated by such documents when taken as a whole, it 
is nevertheless perfectly clear that they do not do so. 
The February 10, 1959 Notice (JA 114) recites, in sub- 
stance, only that the Commission will hold a hearing on 
proposed rules and regulations which it is authorized to 
make under Section 7(c) of the Act and that interested 
parties may submit their views on the proposed Rules. The 
preamble to the Rules (JA 19-20) adds nothing more 
than to recite the procedural steps theretofore followed by 
the Commission and to indicate that the Rules set forth 
were promulgated under the Act. Nor do the Rules them- 
selves even suggest the considerations underlying their 
adoption (and particularly for the definition of rayon fiber 
which was adopted). 

Nor is a sufficient explanation found in the belated, post- 
promulgation statement in the Commission’s January, 1960 
Memorandum and Order denying reconsideration of ap- 
pellant’s application, that the basis of Rule 7(d) is the 
identity or composition of the “fiber-forming substance” 
(said to be “basically regenerated cellulose’) (JA 68). 
The Commission says nothing more thereby than it has 
decided that any fiber in which the “fiber forming sub- 
stance” is, in its view, “basically” regenerated cellulose, 
shall be called rayon. It has not in any way attempted to 
explain why. It has not explained, for example, why the 
identity of the “fiber-forming substance” (what this means 
is not stated) has any relevance in determining a generic 
name of the fiber; what it means by “basically” regenerated 
cellulose, particularly in view of the fact that plaintiff’s 
fiber is composed not of regenerated cellulose but of a 
different chemical compound; why it found it appropriate 
to broaden the previously well-established generic classifica- 
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tion of rayon fiber* particularly since that classification had 
over previous years been narrowed and made more precise 
(JA 125-6) (as demonstrated by the previous establish- 
ment of a separate generic name for acetate fiber (JA 
121, 122-3)); why it determined that 15% (rather than 
some other percentage) should be selected as the degree of 
replacement of hydrogens of the hydroxyl groups of regen- 
erated cellulose as the point of differentiation between rayon 
and materials which are not rayon, particularly since there is 
no known textile fiber (except acetate, separately named) in 
which the degree of substitution is as much as 5% (JA 
109); why it apparently disregarded completely all per- 
formance differences in the kinds of fibers which would 
fall within the broad rayon definition; what basis there is, 
in general, for such definition in the data presented prior 
to issuance of the Rules; and last and most important of 
all, why such a definition was believed by the Commission 
to further the purpose of the Act to prevent consumer con- 
fusion and misbranding. The absence of any such authori- 
tative explanation invalidates the Rule since the reviewing 
court cannot determine on any intelligent basis whether 
the grounds on which the agency actually acted were proper 
or improper. 


*Rule 7(d) broadened the previously well-established rayon 
definition contained in the Trade Practice Rules, “regenerated cellu- 
lose”, to cover “regenerated cellulose as well as... regenerated 
cellulose in which substituents have replaced not more than 15% 
of the hydrogens of the hydroxyl groups.” (Emphasis supplied.) 
That new and expanded definition directly conflicted with the Com- 
mission’s statement in its official press release of June 1, 1959, an- 
nouncing the Rules (Stipulation of Fact filed August 30, 1960, 
(Stipulation) Ex. 62, p. 1) that the Commission’s purpose “was 
to establish names for use under the Textile Fiber Products Identifi- 
cation Act and to give them the meanings they have acquired by 
usage in the textile trade.” (Emphasis supplied.) 
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(c) The Commission’s rayon definition is arbitrary and 
capricious as applied to appellant’s cross-linked cellu- 
losic fiber. 


The glaring and prejudicial procedural deficiencies 
already discussed without more vitiate the Rules as applied 
to appellant’s fiber, even if the Rules but for those defi- 
ciencies were demonstrably eminently reasonable. However, 
even the fragmentary record before this Court shows that 
the Commission acted arbitrarily, capriciously, and con- 
trary to law in defining rayon so as to include cross-linked 
cellulosic fibers. 


(i) The rayon definition is predicated in part on the 
erroneous assumption that cross-linked cellulosic fibers are 
composed of regenerated cellulose. The Commission and its 
attorneys have said, in attempting to justify the broadened 
definition of rayon in Rule 7(d), that the “broad, chemical 
composition” of the “fiber-forming substance” of cross- 
linked cellulosic fibers is “basically regenerated cellulose” 
(JA 68, 79-80, Defendants’ Points and Authorities filed 
March 22, 1960, p. 13). 

An initial problem with any such explanation for the 
adoption of Rule 7(d) is that it is not at all clear what is 
meant by the term “broad, chemical composition”. Chemi- 
cal composition is just that—it is neither “broad” nor 
“narrow”. Assuming, however, the argument to be that 
chemically the “fiber-forming substance” (an unexplained 
term here not free of ambiguity) is regenerated cellulose, 
the argument simply does not stand analysis. If the term 
“fiber-forming substance” means that the principal starting 
material from which the fiber is manufactured is cellulose, 
the standard applied is clearly arbitrary, because it fails to 
take into account subsequent modification of that material 
during the fiber manufacturing process through chemical 
combination with other materials (JA 70-1, 100, 104). If, on 
the other hand, the term means that the substance of which 


30 


the finished fiber is composed is essentially regenerated 
cellulose, that determination is contrary to, and without 
support in, the record. For the public record before the 
Commission clearly establishes that the finished cross-linked 
cellulosic fiber differs substantially in its chemical composi- 
tion from regenerated cellulose (e.g., Stipulation Ex. 39, 
pp. 8a-12a, 5b, 3c) and there is not any suggestion to the 
contrary in any of the statements filed by any of the other 
participants in the public proceedings. And the proof in 
the court below indicates that over 99% by weight of appel- 
lant’s fiber is made up of compounds chemically different 
from regenerated cellulose (JA 110). Thus, whatever 
interpretation is given to the statement that the fiber-form- 
ing substance of cross-linked cellulosic fibers is basically 
regenerated cellulose, such a rationale for Rule 7(d) is 
arbitrary and capricious and establishes that the Rule does 
not stand on a proper basis. 


(ii) The rayon definition is predicated in part on the 
fallacious assumption that Congress intended that only 
chemical factors should be considered in establishing 
generic names, and that differing fiber performance char- 
acteristics should be completely disregarded. The Commis- 
sion in requiring cross-linked cellulosic fibers to be called 
rayon considered only chemical factors and completely dis- 
regarded the different performance characteristics of such 
fibers and rayon. Commission counsel have attempted to 
justify that approach by arguing that Congress required 
the Commission to restrict its consideration to chemical 
factors only. They have even argued, for example, that to 
do otherwise would “subvert the very purpose of the Act” 
by making it impossible “to educate the public as to the basic 
chemical composition of the individual fiber’. (Defend- 
ants’ Points and Authorities filed March 22, 1960, pp. 
14-15) (Emphasis supplied.) That amazing proposition is 
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demonstrably fallacious. For Congress was not at all con- 
cerned with differences in fiber chemical composition as 
such, but clearly intended that the Commission in establish- 
ing generic names should concern itself with differences in 
the performance characteristics of individual fibers of in- 
terest to consumers, whether or not resulting from dif- 
ferences in chemical composition. 

The principal purpose of the Act, as stated in the pre- 
amble, is to “protect producers and consumers against mis- 
branding and false advertising of the fiber content of tezx- 
tile fiber products, .. .” (Emphasis supplied.) In other 
words, the Act requires disclosure of helpful information 
as to what fibers have been used in the manufacture of 
finished products (e.g., fabrics and garments). There is 
nothing in the Act which contemplates disclosure of the 
ingredients or chemical composition of the fibers them- 
selves. Appellees therefore labor under a fundamental 
misapprehension of the purposes of the Act when they 
refer to the need “to educate the public as to the basic 
chemical composition of the individual fiber”—information 
obviously of no practical benefit to the consumer at all.* 
It is indeed revealing that this proposition was advanced 
on behalf of the Commission only after this litigation was 
commenced—and not in the Rules or in any other pre- 
litigation publication or statement. 

The evidence is overwhelming that it was the goal of 
Congress in adopting the Act to require disclosure of useful 
practical information to the public concerning the perform- 
ance characteristics of textile fiber products. Congress in 


*Surely the retail clerk and the housewife can derive little use- 
ful information from disclosure of the fact that rayon fiber is, accord- 
ing to the Commission, “composed of regenerated cellulose in which 
substituents have replaced not more than 15 percent of the hydro- 
gens of the hydroxyl groups”, or that polyester fiber is one “in 
which the fiber-forming substance is any long chain synthetic polymer 
composed of at least 85 percent by weight of an ester of a dihydric 
alcohol and terephthalic acid (p-HOOC-CgH,4-COOH”. 
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its lengthy deliberations was principally concerned in deter- 
mining what method of disclosure of those characteristics 
should be required. Careful consideration was given to the 
possibility of requiring so-called “performance labelling” 
of finished textile fiber products (i.e., labelling such prod- 
ucts as, for example, “washable”, “dronable’’, “mildew re- 
sistant”, “crease resistant”, and so forth). Such a labelling 
procedure was said to be “deal” for protection of the con- 
sumer, but it was rejected as impractical, for the reason 
that no satisfactory performance labelling standards could 
be agreed upon by the industry. Fiber content labelling was 
adopted as the next best method to the “ideal” of perform- 
ance labelling in furnishing to the consumer worthwhile 
information regarding performance characteristics. As Rep- 
resentative Smith, one of the co-authors of the Act, said 
during the Congressional hearings: 


“_. . performance labelling would be ideal, but 

. manufacturers admitted . . . that there is no 
practical means by which mandatory performance 
labelling could be achieved. 


“The consumer is concerned with performance, 
of course. Performance characteristics are agreed 
to include, principally, durability, comfort, wash- 
and-wear or minimum-care characteristics, and laun- 
derability and methods of washing, drying, and iron- 
ing. Secondary performance characteristics include, 
soil retention, odor retention, drying rate, absorb- 
ency, maintenance of lustrous appearance, drape, 
softness, susceptibility to seam separation, and static- 
charge development. 


“ 


“Fiber content does not, of course, govern per- 
formance 100 percent, but it is by far and away the 
largest single influence on performance. . . . Fiber 
characteristics carry over into the ultimate fabric 
or product, and in most cases they dominate the 
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performance of the end-use article.” Hearings on 
H. R. 469 before the Senate Committee on Inter- 
state and Foreign Commerce, 85th Cong., 2d Sess. 
284 (1958). (Emphasis supplied.) 

Emphasizing the importance of separate generic names 
in distinguishing fibers of different properties, Senator 
Magnuson, Chairman of the Senate Committee, said: 

“Tt is my hope, and I believe that of the com- 
mittee also, that the Federal Trade Commission, 
after consultation with industry representatives and 
other interested persons, will be able to establish 
generic names which will serve adequately to dis- 
tinguish between the many fibers of different prop- 
erties which are now available. 

“Tf the Commission is successful in this task, 
and I believe it will be, the effectiveness of this bill, 
as far as protection of the consumer is concerned, 
will be increased.” Conc. REc., p. 18193, 85th Cong., 
2d Sess. (1958). (Emphasis supplied. ) 


The legislative history of the Act is replete with simi- 
lar statements indicating without exception that Congress 
intended that disclosure of fiber generic names would im- 
part to the consumer important information as to the per- 
formance characteristics of the finished fiber product.* Ob- 
viously, that Congressional purpose can only be accom- 
plished if different generic names are assigned to fibers 
which are in fact significantly different in performance 
characteristics. It clearly follows that Congress necessarily 
intended that the Commission should consider fiber perform- 
ance characteristics in determining the breadth of each 
generic category—and specifically, in determining whether 
or not to include cross-linked cellulosic fibers within the 
rayon fiber category, the performance characteristics of 
such cross-linked fibers. 


*Additional representative excerpts appear on pp. 40-50 hereof. 
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Appellant does not for a moment contend that generic 
categories of fibers must be defined in terms of their per- 
formance capabilities. A generic class of fibers can of 
course be defined in terms of chemical composition, if that 
is a convenient method of definition, But the question 
remains, how broad is the fiber class which is to be defined 
in chemical terms? It is in resolving that question that non- 
chemical factors must necessarily be taken into considera- 
tion.* In this case the legislative history of the Act makes 
unequivocally clear that the Commission was to consider 
such non-chemical factors as fiber performance charac- 
teristics meaningful to consumers in distinguishing among 
fibers. 


(iii) The rayon definition flagrantly disregards com- 
pelling Commission precedents and current practice recog- 
nizing the direct relationship between generic names and 
fiber performance characteristics. What has been said here- 
tofore should sufficiently demonstrate the impropriety, from 
both the legal and practical standpoints, of the Commis- 
sion’s asserted position that performance characteristics 
can play no part in the establishment of generic names. But 
the Commission’s refusal to consider such characteristics 
in determining the breadth of the rayon fiber category is 
all the more arbitrary in light of the Commission’s own 
precedents and its present practices recognizing the neces- 


*For example, cotton and rayon are composed, from a purely 
chemical standpoint, of exactly the same chemical compound, cellulose, 
(CgH10O;)x- But the physical and textile properties of those fibers 
are so significantly different that no one would seriously contend 
that they could properly be grouped together under the same generic 
name. Indeed, one of the arguments advanced for passage of the 
Act by its sponsors was the repeated assertion that rayon, having 
properties inferior to those of cotton, should be distinctively marked 
to avoid confusion and deception. Hearings on H. R. 469 before a 
Subcommittee of the House Committee on Interstate and Foreign 
Commerce, 85th Cong., 2d Sess. 22 (1958). 
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sary correlation between generic names and fiber perform- 
ance characteristics. 

On December 11, 1951, the Commission made the fol- 
lowing statement to the trade in announcing the establish- 
ment of the separate generic name acetate for fibers com- 
posed of cellulose acetate, but which had previously been 
known as rayon acetate fibers: 


“The acetate textile on one hand, and the viscose 
and cuprammonium textiles on the other, possess 
different qualities with regard to the use, care and 
handling. Yet these textiles under the 1937 rayon 
rules could all be called rayon... . (JA 122) 


“The testimony of [the industry] groups clearly 
indicated the need for a practical differentiation be- 
tween the regenerated textile fibers and the cellu- 
lose acetate textile fibers. 


“Upon careful consideration of the entire rec- 
ord of the proceedings the Commission has adopted 


these final rules in the interest of bringing about the 
prevention and elimination of unfair or deceptive 
acts or practices. (JA 123) 


“_.. The differentiation of the cellulose base tex- 
tile fibers is a forward step in the direction of elimi- 
nating misunderstanding among consumers.” (JA 
124) (Emphasis supplied.) 

That statement is eloquent evidence of the crucial im- 
portance of considering performance characteristics in 
determining the breadth of generic fiber classifications, and 
it strains comprehension how the Commission can purport 
to justify utter disregard of such factors in the present 
case. 

Moreover, statements completely contradictory to the 
position taken by the Commission in this litigation have 
been made in recent months by the Commission and its 
responsible officers. As recently as May 18 of this year. 
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for example, Mr. Harvey H. Hannah, the Chief of the 
Commission’s Division of Textiles and Furs, who con- 
ducted the public proceedings on the Rules in March, 1959, 
repeatedly emphasized in a public release the importance 
of fiber content in disclosing to the consumer useful infor- 
mation concerning fiber product performance. 


“It is only when the important fibers are used 
in sufficient quantities in blends that they impart the 
properties which have been extensively promoted by 
fiber producers, mills, garment manufacturers, and 
others in the trade. The public has come to expect 
them in consumer products which are promoted 
under fiber trademarks, and it is misled if the fabric 
involved does not contain sufficient amounts of the 
fiber. 


“Many of the new fibers impart remarkable 
properties to a product, such as washability, quick- 
drying, ease of care, press retention, wrinkle-resist- 
ance, and dimensional stability. To do this, how- 
ever, the fibers must be used in significant quantities. 


“It is therefore extremely important for the 
consumer to know not only what fibers are in a 


blend but their amount as well. 
“ 


“The argument that comprehensive performance 
labeling alone is the only means of conveying really 
worthwhile information to the consumer is, I believe, 
unrealistic. It ignores completely the large volume 
of information available to consumers and the trade 
on the characteristics and properties of the various 
fibers, as well as the care of textile products made 
from them... . 


“ 


“In summary, fiber content identification is an 
important clue to the use and care of modern fabrics. 
.. . Natural fibers such as cotton, linen, silk and 
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wool are familiar, but some of the man-made fibers 
of generic names which are not yet familiar to you, 
you should by all means learn about their character- 
istics and properties through experience and pub- 
lished information. This knowledge will be the most 
useful in your selection of quality cloth and the care 
of textile products. These generic names are clues 
to proper washing, drying, pressing temperatures, 
durability and storage... .” (Stipulation Ex. 65, 
passim, pp. 5-12.) (Emphasis supplied.) 


In June of this year, the Commission issued a news 
release, directed to the consuming public, in which it empha- 
sized the importance of consumer correlation of fiber per- 
formance characteristics with generic names (JA 182-90): 


“New TextTirE Lasers Require More Pustic 
UNDERSTANDING 

“What are the virtues and limitations of aslon, 
acrylic, and modacrylic? 

“Such information must become common know!l- 
edge—particularly among women—if the newly 
effective Textile Products Identification Act is to 
provide the protection that Congress intended for 
purchasers of clothing and other textile products. 


“ 


“The Federal Trade Commission today empha- 
sized the fact that the full benefits of this law, which 
is now entering its fourth month of being in effect, 
will be achieved only if consumers know what labels 
are supposed to be affixed to products and what the 
names on the labels mean. (JA 182) 


“ 


“The FTC established the list of generic names 
for manufactured fibers ‘to make things easier for 
the consumer,’ Mr. Hannah said. Each generic 
covers a class of fibers which differ more or less 
widely in chemical composition as well as in certain 
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properties, just as the natural fibers ‘wool’ and 
‘cotton’ differ widely in value, properties and service- 
ability. (JA 183) 


“cc 


“When these generic classifications are properly 
understood, they will serve as guides to proper qwash- 
ing, drying, pressing temperatures, durability, and 
storage, Mr. Hannah pointed out. Although these 
names are based solely on the fiber’s broad chemical 
contents, he said that it is possible for consumers to 
learn the characteristics and properties of the generic 
groups, such as are described in the accompanying 
list prepared by the U. S. Department of Agricul- 
ture.” (JA 184) (Emphasis supplied.) 


The release goes on to describe the distinctive properties 
of certain chemical fibers and to describe the characteristics 
of other fibers, including rayon: 

“Rayon 
Absorbency. 
Washability; will shrink unless treated for 
shrinkage. 
Easy ironing: can be ironed with a fairly hot iron. 
No resistance to wrinkling—a special finish is re- 
quired if resistance to wrinkling is desired. 


Flammability—if napped, fabric should be treated 
for flame resistance.” (JA 188-9) 


Certain of the characteristics attributed by the Commis- 
sion to rayon, it will be noted, are largely avoided by cross- 
linked cellulosic fibers (for example, resistance to shrinkage 
and wrinkling without special treatment or finishes are prime 
characteristics of the new cross-linked fibers), and the news 
release thus misleads the public by making such sweeping 
general statements with regard to the rayon category. But 
the more basic point is that it simply defies understanding 
how the Commission can on the one hand emphasize to the 
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public the importance of becoming aware of the distinctive 
performance characteristics associated with different 
generic classes of fibers and on the other stoutly deny in 
this litigation that such different performance characteris- 
tics can play any part at all in generic classification. 


(iv) Summary. The justifications now advanced for the 
Rule requiring that cross-linked cellulosic fibers be described 
as rayon fiber are clearly based on a series of improper 
premises (i.e., that such fibers are composed of regenerated 
cellulose, and that the performance characteristics of those 
fibers cannot be considered in establishing generic names). 
It follows without more that the Rule is null and void to the 
extent it requires appellant to designate its cross-linked 
cellulosic fiber as rayon fiber., SEC v. Chenery Corp., 
318 U. S. 80 (1943) (administrative action will not be 
upheld unless the grounds upon which the agency acted in 
exercising its powers were those upon which its action can 
be sustained). 


Conclusion 


For the reasons above stated, the order of the District 
Court should be reversed and summary judgment granted 
in favor of appellant. 


December 13, 1960. 


Respectfully submitted, 


Hue R. H. Sirs, 
Attorney for Appellant, 
Courtaulds (Alabama) Inc. 


ALBERT R. CoNNELLY, 
Joun R. Hupper, 
WALTER H. WEINER, 
Ricwarp F. pELima, 

Of Counsel. 
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Excerpts From Legislative History 


The sponsor of H. R. 469, the bill which became the 
Textile Fiber Products Identification Act, was Representa- 
tive Frank E. Smith. A companion bill, 5. 1616, was intro- 
duced by Senator Lister Hill for himself and Senators 
Warren G. Magnuson, A. S. Mike Monroney and John 
Stennis. Each of the sponsors, except Senator Monroney, 
made statements supporting the bill in the course of com- 
mittee hearings* or floor debates. Pertinent excerpts from 
their statements without exception indicate their intention 
that the required disclosure of fiber generic names should 
impart to the consumer important information as to the 
properties of the finished fiber product.** 


REPRESENTATIVE SMITH 


Oral Statements 


“Today, rayon is the cheapest textile fiber. In many 
uses it serves quite satisfactorily. But in many others it 
lacks the basic characteristics essential for satisfactory per- 
formance—durability, launderability, strength . . . Cotton 
is almost synonymous with long wear, shrink resistance and 
easy laundering. 

“Recently there has been a concerted drive by some 
rayon producers to persuade textile mills to blend rayon 
with cotton in traditionally cotton articles. ... The consumer 
doesn’t know that her ‘cotton’ product is part rayon, and she 
doesn’t find it out until the product shrinks out of shape, or 


*Hearings on H. R. 469 before a Subcommittee of the House 
Committee on Interstate and Foreign Commerce, 85th Cong., Ist 
Sess. (1957) and Hearings on H. R. 469 before the Senate Com- 
Toes on Interstate and Foreign Commerce, 85th Cong., 2nd Sess. 

**Whenever emphasis is indicated in the statements contained in 
these excerpts, it has been supplied. 
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wears out too soon, or proves unsatisfactory in some other 
fashion...’ (House Hearings, p. 22] 


“ 


[Nylon] “has proved to be one of the most wear-re- 
sistant of the textile fibers, and when blended with other 
fibers, it can significantly increase the life of the fabric. 


“ 


[The other blending fibers like dacron and orlon] “are 
blended, for the most part, to achieve certain properties— 
hand, wrinkle resistance, and texture. The producers of 
these fibers say that a fabric must contain at least 50 per- 
cent of these fibers to attain the desired results. Yet the 
price differential between these quality synthetics and the 
cheaper fibers is an open invitation to cut the expensive 
fiber in favor of the cheaper part of the blend.” [House 
Hearings, p. 23] 


“ 


[The service industries] “strongly favor fiber identifi- 
cation, because only by disclosure of fiber content can they 
be sure how best to launder, to clean and to press textiles 
of various types.” 


“ 


“Tt has been argued . . . that content labeling will not 
convey really worthwhile information to the consumer, and 
that so-called performance labeling is the most desirable 
solution. I am sure every homemaker in America would 
be grateful for performance labeling that would tell her 
exactly how the textile she buys would react to water or an 
iron at 100 degrees, or 200 degrees, or 500 degrees, and 
how long it could be expected to last if properly handled, 
and whether the color would survive soap, or detergent, or 
sun, or the years. Unfortunately, the industry itself con- 
cedes that there is no agreement on a standard of perform- 
ance characteristic or the method of measuring those char- 
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acteristics, or any method, for that matter, of publishing 
them, if you had any standard to give. Any generally 
acceptable standard for performance labeling is therefore 
a dream of the distant future. 


“Lacking performance data, fiber content labeling will 
give the consumer specific information on what she is buy- 
ing, and this, when related to the wealth of published in- 
formation on the characteristics of the various fibers, will 
afford her tremendous protection that she does not now 
have.” [House Hearings, p. 24] 


[Small amounts of fiber, less than 5 percent of total 
weight] “do not contribute usefully to the quality or per- 
formance of a fabric. . . .” [House Hearings, p. 27] 


[The Federal Trade Commission people showed me a 
child’s snowsuit which] “was represented as a nylon snow- 
suit, and it did have nylon outer covering, but the suit had 
been washed once, and the outer covering felt dry, but all 
the packing inside was soaking wet. If somebody had been 
careless enough to put it on a child after it felt dry on the 
outside, it could have given that child pneumonia or a 
cold, and yet it was sold as a nylon product. . . .” [House 
Hearings, p. 32] 


Written Statements 


“Tt seems to me that these hearings have made it clear 
that performance labeling is beyond realization, however 
ideal it may be, and that percentage content disclosure is 
essential to adequate protection of the consumer, particu- 
larly when it is coupled with the educational programs of 
the industry itself regarding the characteristics of the vari- 
ous fibers.” [House Hearings, p. 257] 


“ 


eee 


“The textile and garment manufacturers, who are the 
opponents of this measure, have argued in support of their 
contention that disclosure of fiber content would be of no 
benefit to the consumer, that what she really needs is in- 
formation about product performance, and that fiber con- 
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tent identification, standing alone, could mislead her as to 
performance. 


“This attempt to persuade the committee that so-called 
performance labeling is the desirable solution is simply a 
delaying tactic. The suggestion was first presented to me 
back in 1956 when I met with representatives of these in- 
dustries to discuss this legislation. We agreed then, as we 
agree today, that performance labeling would be ideal, but 
these same manufacturers admitted then, as they admit 
today, that there is no practical means by which manda- 
tory performance labeling could be achieved. 


“The consumer is concerned with performance, of 
course. Performance characteristics are agreed to include, 
principally, durability, comfort, wash-and-wear or mini- 
mum-care characteristics, and lauinderability and methods 
of washing, drying, and ironing. Secondary performance 
characteristics include soil retention, odor retention, drying 
rate, absorbency, maintenance of lustrous appearance, 
drape, softness, susceptibility to seam separation, and 
static-charge development. 


“It is an established fact that it has not been possible 
to develop laboratory tests for these qualities that can be 
correlated to performance in use. How then could these 
performance characteristics be defined with any accuracy? 
The advocates of performance labeling are unable to tell 
us who could or would be charged with defining the levels 
of performance for these qualities, or who would deter- 
mine the standards to be applied, or whether there would 
be separate standards for adequate, excellent, or superior 
levels of performance, or how there could be distinction 
between the claims of advertisers, including ‘legitimate puf- 
fing,’ to use an FTC term. 


“JT submit to the committee that performance labeling 
is simply not possible, and that the witnesses who propose 
it know this... .” [Senate Hearings, p. 283] 


“Consumers have had long experience using cotton, 
wool, silk, linen, rayon, and acetate, all of which have been 
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marketed in quantity for many years. Nylon made its first 
appearance some 20 years ago and has been available to 
consumers for more than a decade. Together these fibers 
account for more than 95 percent of the total used in 
garments. Consumers are rapidly becoming acquainted 
with the characteristics of orlon, dacron, acrilan, and other 
newer fibers, which presently account for a very smal} 
fraction of the fibers used in apparel articles. Consumers 
know from experience what the fibers will do. If a list of 
desirable characteristics were presented to the average con- 
sumer, she would have a good idea of how the various 
fibers compare with one another. Certain fibers mean cer- 
tain things to the consumer, and to say that fiber content 
means nothing to her is to insult her intelligence. 


“Tt was said by witnesses that fiber content labeling, 
standing alone, might mislead the consumer. Actually, the 
consumer is being misled right now because fiber content 
is not disclosed. I will not repeat here the forceful ex- 
amples presented to the committee of products advertised 
as containing specific fibers and having specific performance 
characteristics when in fact they didn’t contain enough of 
those fibers to have any of their performance character- 
istics. 

“It was also said by witnesses that a label showing a 
small amount of a fiber in a product would lead the con- 
sumer to believe that none of that fiber’s properties could 
be present in the product. If that were true, the fiber 
producers who have gone to such great lengths to educate 
the consumer about the characteristics of their fibers and 
the amounts needed for performance have wasted enormous 
quantities of time and money. If fiber content were not 
important to the consumer, fiber producers simply would 
not promote their products on the basis of fiber content, 
as they do. 


“Fiber content does not, of course, govern performance 
100 percent, but it is by far and away the largest single 
influence on performance. The very fact that there are so 


many different fibers with so many different qualities repu- 
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diates this contention. Fiber characteristics carry over into 
the ultimate fabric or product, and in most cases they domi- 
nate the performance of the end-use article.” [Senate Hear- 
ings, p. 284] 


oe 


“Tt was said that disclosure of fiber content would be of 
no benefit to the consumer. In fact, with the wealth of 
education material made available to her in recent years 
through the efforts of the textile manufacturers and the 
national magazines, as well as her own experience, the 
average consumer is remarkably well informed on the 
characteristics of individual fibers, and will be even more so 
in the future.” [Senate Hearings, p. 337] 


Senator Macnuson 


“Tt is my hope, and I believe that of the committee also, 
that the Federal Trade Commission, after consultation with 
industry representatives and other interested persons, will 


be able to establish generic names which will serve ade- 
quately to distinguish between the many fibers of different 
properties which are now available. 


“T£ the Commission is successful in this task, and I be- 
lieve it will be, the effectiveness of this bill, as far as pro- 
tection of the consumer is concerned, will be increased.” 
[Conc. REc., p. 18193, 85th Cong., 2d Sess. (1958) ] 


SENATOR HILL 
Oral Statement 


“cc 


. rayon, which is presently 6 to 10 cents a pound 
cheaper than cotton on a waste-free spinnable basis, is 
blended with cotton to take advantage of the lower price 
of rayon staple fiber. In addition, synthetic fibers are fre- 
quently blended with cotton to achieve certain desirable 
qualities, such as luster, strength, and crease resistance.” 
[Senate Hearings, p. 55] 


“ 
. 
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“Furthermore, products in which certain synthetics are 
blended with cotton are not as serviceable as all-cotton prod- 
ucts, or they will not stand up in washing, as well as cotton, 
and often require special care. We are, therefore, confronted 
with a situation in which the consumer suffers because he 
is deprived of getting the product which he has a right to 
expect and which he has paid for. The farmer suffers be- 
cause his product, through no fault of his own, takes the 
blame for poor performance. And eventually, I think, the 
textile manufacturer will suffer because the small quantities 
of fiber such as rayon are blended with more and more prod- 
ucts and dissatisfaction with the resulting blend spreads, 
and public confidence in textile products will be undermined. 


“Indeed, there will be no protection for the manufac- 
turer who earnestly desires to maintain high quality and 
to give the consumer a dollar’s value for a dollar spent. 
...” [Senate Hearings, p. 56] 


Written Statement 


“Most women are not textile experts, but certain fibers 
do mean certain things to them. In general, they will send 
wool products to the dry cleaner and keep them away from 
moths. They recognize that silk and wool should not be 
cleaned in the washing machine. They know that some 
fibers, like acetate, will melt when ironed with a hot iron, 
and that cotton will not. As a matter of fact, when they 
know a fabric is cotton, they are confident that it can be 
laundered, that it will not be attacked by moths, that it will 
have a certain durability, and that generally it will not 
shrink and stretch out of shape.” 


“ 


“ The du Pont Co....has declared that the 65 per- 
cent Dacron—35 percent cotton blend represents the pro- 
portions which yield optimum performance. ... 


“Some of the opponents of fiber labeling have stated 
that fiber content has little to do with the ultimate wear 
life of the article. To argue that fiber content has little to 
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do with the performance of a textile product is, in my judg- 
ment, absolutely wrong. Fiber content is by far the biggest 
single infiuence on serviceability. The very fact that there 
are so many different fibers on the market today and that 
so many advertisements allude to the properties and quali- 
ties of particular fibers, repudiates the contention that fiber 
content is of minor importance to a textile’s performance.” 
[Senate Hearings, p. 278] 


SENATOR STENNIS 
Oral Statement 


“Synthetic fibers are frequently blended with cotton 
for the alleged purpose of gaining added strength or crease 
resistance, but some blending is done to take advantage of 
the lower price of synthetics, at. the present time 6 to 10 
cents a pound cheaper than cotton. 


“It has been revealed that fabrics of this lower priced 
synthetic-cotton blend are often'not as serviceable as all- 
cotton products. I understand that this blended fabric does 
not stand up under hard wear and laundering as well as an 
all-cotton product. 


“When fibers other than cotton are used for the pur- 
pose of improving strength or crease resistance, often the 
amounts actually used are too small te accomplish the pur- 
pose.” [Senate Hearings, p. 13] 


Written Statement 


“Let’s look at the question of whether fiber identifica- 
tion would serve a useful and valid purpose in protecting 
the consumer. Opponents of labeling point out that the 
fiber content of a textile product is by no means a complete 
guaranty of how it will perform. They say that other fac- 
tors, such as fabric construction, grade of dyestuff, and 
chemical finishing also have a very important bearing on 
textile product performance. 


“I have no argument with this. It is clearly demon- 
strable that fiber content is not the only factor affecting the 
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performance of textile products. But I find it wholly un- 
believable that fiber content is so unimportant that the con- 
sumer need not be concerned about it. 


“Is fiber content important? Just ask any housewife 
about the problems she faces in laundering textile products 
made of different fibers. Ask her whether fiber content has 
anything to do with the appearance or durability of a given 
product. The answer is an emphatic ‘Yes.’ She knows, for 
example, that an all-cotton fabric is absorbent and com- 
fortable next to the skin; that it will not melt under a hot 
iron; and that it will have a great many other characteristics 
traditionally associated with cotton. 


“And why, I wonder, will the manufacturer of a cer- 
tain garment specify on his label and in his advertising 
that the product is made of, say, 65 percent Dacron and 35 
percent cotton? He does so, of course, because he believes 
that this combination of fibers offers the consumer some 
extra quality—or qualities—that wouldn’t be obtained if 


the product had a different fiber content.” [Senate Hear- 
ings, p. 280] 


A similar conviction that fiber properties are reflected 
in textile goods was expressed by spokesmen for the Fed- 
eral Trade Commission: 


Hon. Joun W. GwyNNE, AT THE TIME 
CoMMISSION CHAIRMAN 


“ __ there is need that there be means by which the 
public can determine what the textile-fiber products which 
are offered actually contain, and thereby what can be ex- 
pected in the use and treatment of such products... a 
[House Hearings, p. 13; Senate Hearings, p. 117] 


Hon. Eart W. KINtTNER, AT THE TIME COMMISSION 
GENERAL COUNSEL, NOw CHAIRMAN 


“It is desirable, of course, that the manufacturer make 
available to the consumer factual information bearing on 
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the performance of his product in respect to washing, iron- 
ing, fastness of color, resistance to creasing, perspiration, 
etc., etc., but truthful disclosure of the fiber content is 
needed by the consumer to enable him to exercise his own 
judgment in the matter. Indeed, a knowledge of the fiber 
composition is one of the major elements which must be 
taken into consideration in making up an informed judg- 
ment as to performance.” [Senate Hearings, p. 119] 


Similar statements were made on behalf of fiber pro- 
ducers who supported H. R. 469: 


Mr. J. Banks YounG, WaSHINGTON REPRESENTATIVE, 
NaTIoNaL Cotton CouNcIL oF AMERICA 


[A blend of rayon with cotton] “will not launder as 
well or wear as long as an all-cotton product. . . .” [House 
Hearings, p. 40] 


Mr. RicHarp W. TRAPNELL, ASSISTANT DIRECTOR 
OF MERCHANDISING, TEXTILE FIBERS DEPARTMENT, 
E. I. pu Pont pE Nemours & Co. 


“Every textile fiber—whether natural or man-made— 
has certain distinctive properties and characteristics. Each 
also has certain deficiencies. . . .” [House Hearings, p. 
154] 


“ 


. orlon, when used in proper amounts with wool. 
cotton or rayon, can impart improved washability, quick- 
drying properties, press retention, relative freedom from or 
easy ironing, and dimensional stability to fabrics. 


“ 


“In blends of woven-woolen-type fabrics, this fiber adds 
press retention and dimensional stability, and we recommend 
at least 55 percent orlon. For wash-and-wear rayon blends, 
the percentage should be at least 75 percent orlon to 25 per- 
cent rayon... . 


“A similar situation exists with respect to dacron poly- 
ester fiber. In many blend constructions, this fiber does 
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an even better job than orlon in giving washability, quick- 
drying properties, ease of care, press retention, resistance 
to wrinkling, and dimensional stability.” [House Hearings, 
p. 155] 


Mr. Donatp W. BEDELL, ASSISTANT SALES MANAGER, 
THE CHEMSTRAND CORPORATION 


“Acrilan, nylon, and other synthetic fibers have certain 
unique properties which are attributable exclusively to the 
fact that they are synthetic compositions. 


“ 


“ _ . each of these fibers and fabrics has different per- 
formances and characteristics directly related to the fiber 
content of the fabric, .. .”” [House Hearings, p. 168] 


The House and Senate Reports* similarly reflect the in- 
tent of Congress that the required disclosure of the fiber 
content of textile products should impart to the consumer 
important information concerning the performance charac- 
teristics of those products. For example, the House Report 
(pp. 2-4) quotes with approval the statement of Repre- 
sentative Smith during the House Hearings (reported at 
pp. 22-23), portions of which are reprinted above at pp. 40- 
41. The Senate Report (pp. 2-3) includes the following 
statement in discussing the purpose and need for the bill: 


“The consumer is jeopardized by the fact that the 
purchase of a fabric carries with it certain assump- 
tions with regard to launderability, durability, 
warmth, strength, and other well-known or adver- 
tised characteristics. Yet, if the fabric is not of the 
fiber assumed, the consumer’s requirements may not 
be satisfied. Proper identification of fibers would 
give the consumer the basic identity of the fabric and 
would increase his confidence in the marketing of 
textiles.” 


*H. R. Rep. No. 986, 85th Cong., Ist Sess. (1957), and S. Rep. 
No. 1658, 85th Cong., 2nd Sess. (1958). 
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QUESTIONS PRESENTED 


In the opinion of the appellees the fellowing questions are 
presented: 

1. Whether the Federal Trade Commission, in an informal 
rule-making proceeding to establish generic definitions of man- 
made fibers applicable generally throughout industry, must 
disclose to one manufacturer all material and information con- 
sidered by it in arriving at its final rules, particularly where: 

(a) the Administrative Procedure Act requirement of 
affording participants full opportunity to present 
their views was scrupulously observed and such re- 
quirement does not afford participants a right to 
discovery, 

(b) the very function of the Commission would be 
frustrated if it could not freely cominunicate with 
members of industry, or other informed sources, be- 
cause trade secrets and other private confidential 
matter would be disclosed, and 


(c) nothing in the record or alleged by appellant re- 
flects improper influence upon the Commission or 
any member thereof. 

2. Whether the rules implementing the Textile Fiber Prod- 
uecte Identification Act, and establishing thereunder generic 
classifications of man-made fibers; are sufficiently informative 
of their basis and purpose as required by Section 4(b) of the 
Administrative ; Procedure: Act, where : the: purpose of the 
former Act‘is stated:therein; and: the basis for each:classifica- 
tion thereunder is self-contained in the respective rule, other- 
wise made known to appellant and reflected in the record? 

. 3. Whether appellant has alleged and demonstrated that the 
Commission in exercising ita discretion was arbitrary and un- 
reasonable in— 


wm 
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(a) adopting a generic classification for rayon which 
is based upon its composition being regenerated 
cellulose with a minimum of substituents, and 


(b) denying appellant’s request for the establishment 
of a separate classification, 


so that the Commission,.as requested in appellant's complaint 
must be ordered to amend its rules to establish a category for 
appellant’s regenerated cellulosic fiber on @ basis different than 
that used to define rayon and all other man-made fibers under 
the Textile Fiber Products Identification Act? 


Counterstatement of the case. 
Statutes, rules, and regulations involved. 
Summary of argument : 
Argument: 
I. The Rules and Regulations adopted by the Commission 
sufficiently reflect their basis and’ purposes as required by 
Section 4(b) of the Administrative Procedure Act, 
II. The Rules and Regulations adopted by the Commission are 
not vitiated because of the Commigsion’s consideration of 
certain material and information not available to appel- 


III. Neither the denial of appellant’s request for a different name, 
nor the adoption of the generic classification of rayon was 
arbitrary or capricious. 
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Cnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16054 


- Courravips (Auasama). INC., APPELLANT 
v. 


‘Eant W. KIvrwar, £7 AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States Dis- 
trict Court for the District of Columbia on October 21, 1960 
granting a defense motion for summary judgment and dis- 
missing appellant’s cause‘on the merits (J.A. 192).> Appel- 
lant’s complaint sought review of the Rules and Regulations 
adopted by the Federal Trade Commission under the Textile 
Fiber Products Identification Act, 72:Stat. 1717, 15 US.C: 
§§ 70-70(k), as they pertained to the definition of rayon. 
(Rule 7(d), 16 C-F.R. 303:7(d).) The complaint also sought 
a “decree directing that the Commission conduct .a hear- 
ing * * *\to promulgate a rule on the basis of information 
received at such. proceeding establishing and defining a sep~ 
arate and distinct generic name for cross-linked cellulosic 


2 Bee Courtaulds (Alabama) Inc. v. Kintner, 182 F. Supp. 207 (D.C._DC. 
1960). See also Bigelow-Sanford Carpet Co. v. Federat Trade Commission 
stom, 182 Supp. 212 (D.C.D.C. 1960). : : : 


(1) 
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fibers * * *”? (J.A. 17-18). This appeal was timely noted 

on October 28, 1960 (J.A. 193). 

The Textile Fiber Products Identification Act, was adopted 
September 2, 1958 to take effect March 3, 1960, and within 
nine months after enactment the Commission was required 
to promulgate rules and regulations to be adopted thereunder. 
See Section 15 of the Act.(15 U.S.C. § 702). Under Section 
7(c) of the Act (15 U.S.C. 70(e)) the Commission was au- 
thorized and directed to make rules and regulations including 
the establishment of generic names for manufactured fibers. 
These generic classifications were to be generally applicable 
to the entire man-made fiber industry in labeling and 
advertising. ; 

In September, 1958 the Commission invited all interested 
parties, including appellant, to present suggestions for incor- 
poration into the proposed rules and regulations under the 
Act (J.A. 113). Appellant availed itself of this opportunity 
and thus became active in the extensive proceedings conducted 
thereafter (J.A. 145-146). From October, 1958 to May, 1959, 
the Commission held conferences with manufacturers of man- 
made fibers and other interested and informed parties. The 
purpose of these conferences was to receive. suggestions and 
information from those interested and informed about the 
industry of man-made fibers. The appellant was among those 
who participated in these conferences (J-A. 113). : 

_ At one such conference, held on November 21, 1958, appel- 
lant requested the Commission to promulgate a rule establish-. 
ing and defining a separate and distinct generic name for cross- 
linked cellulosic fiber. At that time the appellant submitted 
to the Commission a proposed definition calculated to cover 
its fiber. Appellant further proposed the name “Tincron”. 
¢J.A. 113.) This request became the subject of many confer- 
ences.and much correspondence between the Commission or:ita 
staff and appeliant’s representatives as well as others in gov- 
ernment.and industry (J.A. 113-114). ———— 


“ Appellant corporation is and has been for many years s 
inanufscturer of rayon fiber (J-A. 111)....A month or 20 peor 
to the beginning of the rule making proceedings under the Act, 


* Review was also sought of a denial of a petition for rehearing and 
reconsideration and for oral argument thereon (J.A. 65-68). 
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appellant began producing cellulosic fiber by a process of cross- 
linking the fiber molecules (J.A. 112). This process is cov- 
ered under: patent issued about a year later (J.A. 112, 128- 
144). The patent is entitled “Process for Improving the Prop- 
erties of Regenerated Cellulose Fibrous Material Wherein Said 
Material Is Treated While Still in the Gel State” (J.A. 128). 
According to the patent “[t]his invention relates to a process 
for improving the properties of regenerated cellulose fiberous 
material and in particular to a process for introducing heat 
hardenable resinous material into regenerated cellulose fiber” 
(J.A. 128). [Emphasis supplied.] . weg 

On February 10, 1959 the Commission caused to be pub- 
lished in the Federal Register a Notice of Hearings on its 
proposed rules. The Notice contained a statement that one 
of the matters to be considered at the hearing would be the 
proposed establishment of a generic name and definition for 
cross-linked cellulosic fibers. The public hearings were duly 
held from March 10 through March 12, 1959, at which oral 
and written views were presented concerning the proposed 
rules (J.A. 114). In the course of such hearings appellant and 
others presented both oral and written statements concerning 
the proposed definition for the generic name rayon and ap- 
pellant’s request for the establishment of a generic classifica- 
tion for cross-linked rayon. The public record remained open 
until March 27, 1959 during which time appellant and others 
submitted further statements and materials relating to ap- 
pellant’s proposed classification and definition (J.A. 115). 

On June 2, 1959 the Commission caused to be published in 
the Federal Register its final Rules and Regulations under the 
Textile Fiber Products Identification Act, supra, 16 CFR. 
§§ 303.1 to 303.45. Rule 7(d) thereof defines rayon as: 


a manufactured fiber composed of regenerated cellulose, 
as well as manufactured fibers composed of regenerated 
cellulose in which substituents have replaced not more 
than 15% of the hydrogens of the hydroxyl groups. 16 
CFR. 303.7(d) (J-A. 116.) ° 
This definition includes appellant’s fiber (J.A. 78-80). 
Appellant filed a Petition for Rehearmg and Reeonsideration 
by the Commission of the definition of rayon under Rule 7(d) 
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on September 28, 1959. By memorandum and order of Jan- 
uary 5; 1960 the Commission denied the petition and a sub- 
sequently filed request for oral argument (J.-A. 117). 

During the aforementioned rule-making proceedings the 
Commission received material and information of a non-public 
nature from other governmental and private sources in addition 
to appellant. Portions of this non-public material and in- 
formation related to the proposed classification for cross-linked 
cellulosic fiber. All data, material, information and opinions 
submitted to the Commission, as well as that already possessed 
by it were considered by the Commission in issuing the final 
Rules and Regulations (J.A. 115). 

Prior to the promulgation of the final Rules the appellant 
requested the Commission to disclose to appellant’s represen- 
tatives the origin and content of the non-public material and 
information pertaining to the proposed cross-linked rayon 
classification. The request was denied (J.A. 115). 

On January 21, 1960, appellant filed a complaint for declara- 
tory judgment and injunctive relief to: 

set aside, declare unlawful and annul (a) certain pur- 
rules and regulations adopted by the [appellees] 
*'* © (b) the denial by the Commission of [appel- 
lant’s] application for promulgation of a rule estab- 
lishing and defining a separate and distinct generic 
name for cross-linked cellulosic fibers, and (c) the Com- 
mission’s Memorandum and Order issued January 5, 
1960 denying appellant’s Petition for Rehearing and Re- 
consideration and for other relief (J.A. 3-19). 


At the same time appellant filed a motion for preliminary in- 
junction. Argument on that motion was held on February 12, 
1960. That motion was denied on March 4, 1960. See Order 
filed March 15, 19602 On March 22, 1960 appellees filed a 
motion for summary judgment or in the alternative to dismiss 
(J.A. 95). Appellant filed ‘a: cross-motion for-similar relief 
on August 31, 1960 (J.A: 99). Argument was held on October 
18, 1960 (J.A. 191), and the Court on October 21, 1960 entered 

* With relation to claimed ‘procedural errors the Court stated: “The 


Court. has carefully examined the record and concludes that these conten- 
tions‘are without merit”.. See. 182 F. Supp. 207, 212 (D.C_D.C. 1960). 
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an order granting appellee’s motion and dismissing appellant’s 
cause on the merits (J.A. 192). 


STATUTES, RULES AND REGULATIONS INVOLVED 


Textile Fiber Products Identification Act. The title of the 
Act is: 
An Act 
To protect producers and consumers against mis- 
branding and false advertising of the fiber content of 
textile fiber products, and for other purposes (Act of 
September 2, 1958, 72 Stat. 1717). 


* * * * * 
Sec. 7. (2) Except as otherwise specifically provided 
herein, this Act shall be enforced by the Federal Trade 
Commission under rules, regulations, and procedure 
provided for in the Federal Trade Commission Act. 


* * * * * 


(c) The Commission is authorized and directed to 
make such rules and regulations, including the estab- 
lishment of generic names of manufactured fibers, un- 


der and in pursuance of the terms of this Act as may 
be necessary and proper for administration and enforce- 
ment. (Act of September 2, 1958, 72 Stat. 1721, 15 
US.C. § 70e.) 


ADMINISTRATIVE PROCEDURE AcT 


Section 4(b)—Procedures. 

After notice required by this Section, the agency shall 
afford interested persons an opportunity to participate 
in the rule making through the submission of written 
data, views, or arguments with or without opportunity 
to present the same orally in any manner; and, after 
consideration of all relevant matter presented, the 
agency shall incorporate in any rules adopted a con- 
cise general statement of their basis and purpose * * * 
(5 U.S.C. 1003(d)). 
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Secrion 10. Judicial review of agency action. 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion. 

Ricuts oF REVIEW 

(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute 
shall be entitled to judicial review thereof (5 US.C. 
1009). 

* * 4 * * 


Ruuzs anp Recuiations (See J.A. 30-32) 


Rule 7. Generic Names and Definitions for Manu- 
factured Fibers. 

Pursuant to the provisions of Section 7(c) of the 
Act the following generic names for manufactured fibers, 
together with their respective definitions, are hereby 
established : 

* * * * ae 

(d) rayon—a manufactured fiber composed of regen- 
erated cellulose, as well as manufactured fibers com- 
posed of regenerated cellulose in which substituents 
have replaced not more than 15% of the hydrogens of 
the hydroxyl groups (16 C.F.R. § 303.7). 


SUMMARY OF ARGUMENT 
I 


The procedure followed by the Commission in adopting the 
rules was entirely proper. The purpose for the rules was ex- 
pressed by Congress in the Textile Fiber Act, itself, and is 
incorporated in the preamble to the Rules and Regulations. 
The basis for the rules establishing generic classifications of 
fibers is contained within the language defining each classifi- 
cation. Particularly in a case of this type where rules of gen- 
eral applicability are involved, rules establishing definitions of 
generic categories, under Congressional mandate, contain a 
self-evident basis. Logansport Broadcasting Corp. v. United 
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States, 93 US. App. D.C. 342, 345-6, 210 F. 2d 24, 27-8 (1954). 
Moreover, appellant is unable to demonstrate any prejudice. 
See Section 10(e) of the Administrative Procedure Act, 5 
US.C. 1009(e). 

Appellant possessed no right in this informal administrative 
proceeding to the disclosure of all information and material 
considered by the Commission in adopting the Rules. The 
Commission was free and indeed bound to consider all material 
and information available to it whether such material was in 
the public domain or not. The purpose of Section 4(b) of 
the Administrative Procedure Act was not to limit the matter 
to be considered by the agency in establishing broad, generally 
applicable categories. Secton 4(b) merely provides for the 
submission of written data, views or arguments to the adminis- 
trative agency. This Section was not intended to create ad- 
versary type proceedings, or to hamper the Commission regard- 
ing the necessity for free flow of information between itself 
and those in industry, or any other informed sources. 

Appellant’s contention that the rules are vitiated under this 
Court's ruling in Sangamon Valley Television Corp. v. United 
States, 106 U.S. App. 30, 669 F. 2d 221 (1959), is not well 
taken. The facts in the Sangamon case are so drastically dif- 
ferent, and the nature of the administrative ruling so distinc- 
tively dissimilar that the case is inapposite here. 

The Commission followed an elaborate system of procedure 
whereby all, including appellant, were entitled to participate 
to the fullest extent contemplated by law. Moreover, the 
Commission at no time violated any of its rules of practice or 
specific procedural limitations imposed during the rule-making 
process. 

II 


The Commission acted reasonably and within the purpose of 
the Act when it adopted Rule 7(d) defining rayon and when 
it refused to grant appellant different name for its regen- 
erated cellulose fiber. The purpose of the Act was to prevent 
false advertising and misbranding of fiber content by establish- 
ing identifiable generic names. Under this guide the Com- 
mission properly established the definition for rayon and other 
man-made fibers on the basis of their composition. This was 
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reasonable under the light of practicality and the legislative 
history of the Act. To have used performance characteristics 
as a basis, as appellant urges, would require labeling as to the 
end use intended for the textile fiber. The appellant has failed 
in its burden of demonstrating the unreasonableness of the 
Commission’s action. 

Appellant’s proposed definition is contrary to the purpose 
announced by Congress because it is specifically designed to 
insure a new name for appellant’s fiber while excluding all non- 
cross-linked cellulosic fibers as well as all other cross-linked 
cellulosic fibers, (1) which achieve such cross-linking at a 
later stage of the manufacturing process, and (2) which do not 
satisfy the other limitations imposed by appellant. More- 
over, the definition includes performance standards which if 
adopted as a basis for classification would necessitate the cre- 
ation of numerous other categories based upon relatively minor 
differences in performance capabilities as well as specific charac- 
teristics. Thus the judicial policy of non-interference with 
discretionary administrative action is applicable in the instant 
case. 

ARGUMENT 


L The Rulesand Regulations adopted by the Commission suf- 
ficiently reflect their basis and purpose as required by Sec- 
tion 4(b) of the Administrative Procedure Act 


Appellant asserts (Br. 23) that the Commission failed in its 
duty under Section 4(b) of the Administrative Procedure Act 
to use certain unspecified statements specifically denominated 
“basis and purpose”. Appellant makes this assertion know- 
ing full well the basis and purpose for the Rule involved and 
being unable to demonstrate wherein it has been prejudiced 
by the asserted lack of such statement. 

It is apparent from the face of the notice of hearings (see 
Appendix A, infra, p. 15), the preamble to the final rules and 
regulations, as well as the rules themselves, that these docu- 
ments unmistakably spell out the basis and purpose for such 
rules. The preamble relates specifically to the Textile Fiber 
Act itself, and thus incorporates the Congressional statement 
of purpose. 

The rules defining the various generic classifications contain 
the basis thereof within their language. Rule 7(d) defines 
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Rayon as “a manufactured fiber composed of” a certain sub- 
stance or that substance with a minimum of substituents. 
Thus it is seen that the basis for the Rule is the composition of 
the fiber. This is the case with all the definitions in Rule7. In 
any event, appellant is in no position to complain about lack 
of knowledge of the basis and purpose of the Rules since this 
basis and purpose was the subject of lengthy conferences be- 
tween appellant and the Commission’s staff. See J.A. 76-77. 

Appellant presents no authority for the proposition that 
rules establishing definitions of generics, require in addition 
to the definition a restatement of the substance of the defini- 
tion under a caption “basis and purpose”. These rules do 
not relate to the resolution of conflicting interests of competi- 
tors where the basis and purpose of an administrative decision 
may often be obscured in the plethora of evidence. Here the 
rule in question establishes a definition for a man-made fiber 
which is generically regenerated cellulose. Its basis and pur- 
pose is, therefore, sufficiently apparent so as to obviate the 
necessity of lengthy discussion. See Logansport Broadcast- 
ing Corp. v. United States, 93 U.S. App. D.C. 342, 345-6, 210 
F. 2d 24, 27-28 (1954), rejecting a similar attack on rules 
establishing a nation-wide system for allocating television 
frequencies.‘ See also: Judge Youngdahl’s opinion in the in- 
stant case 182 F. Supp. at 212. 

Appellant urges this Court to invalidate the Commission’s 
proceedings on the basis of alleged failure to rigidly comply 
with certain technical procedures. | But this Court has recently 
rejected just such a contention. Owensboro on the Air v. 
United States, 104 U.S. App. D.C; 391, 397, 262 F. 2d 702, 708 
(1958). Where in this case substantial compliance (at the 
very least) with the applicable statutes involved is so clearly 
demonstrated this Court should not countenance any further 
“thwarting of the effectiveness of the legislative and adminis- 
trative scheme * * *” Benson v. Schofield, 98 US. App. D.C. 
424, 426, 236 F.2d. 719, 721 (1956). 


4The Court’s attention is also invited to the Commission’s Memorandum 
and Order of January 5, 1960 (J.A. 65). See Logansport Broadcasting 
Corp. v. United States, supra, where this Court considered a similar memo- 
randum in connection with the same issue, 

*See also Logansport Broadcasting Oorp. v. United States, supra at 28. 
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IL. The rules and regulations adopted by the Commission are 
not vitiated because of the Commission’s consideration of 
certain material and information not available to appellant 


Appellant asserts that the rules adopted by the Commission 
are deficient because the Commission considered certain mat- 
ter within its knowledge and not available to the appellant. 
This assertion is not well founded because appellant had no 
right to discovery of all material and information available to 
the Commission. 

In adopting the Rules and Regulations under the Act the 
Commission followed an informal rule-making procedure under 
Section 4 of the Administrative Procedure Act, 5 US.C. 1008 
(J.A. 112). The method of rule-making was not specified in 
the Act, but the legislative history reflects that the Act is 
“in the tradition of the Wool Labeling Act of 1939, [15 USC. 
68-68j,] and the Fur Products Labeling Act of 1951, [15 U.S.C. 
69-69h]”.* Appellant does not challenge the propriety of pro- 
ceeding under Section 4, supra. 

Section 4(b) of the Administrative Procedure Act, 5 USC. 
1003(b) provides that the agency shall afford interested persons 
an opportunity to participate in the rule-making process 
through submission of written data or arguments with or 
without opportunity to present the same orally in any manner. 
Nothing contained therein affords appellant the right to the 
disclosure of non-public material and information. 

The rule-making process adopted herein by the Commission 
conformed in every particular to the procedure prescribed by 
Section 4(b), supra, which does not require the formulation 
of rules upon the exclusive basis of any “record”, made in a 
formal proceeding. Indeed, under this Section, an agency is 
free to promulgate rules upon the basis of materials in its 
files and the knowledge and experience of the agency, in addi- 
tion to the materials adduced in any public hearing. Legis- 
lative History of Administrative Procedure Act, Sen. Doc. No. 
248, 79th Cong., 2d Sess. at 19-20, 259 (1946); Attorney 
General’s Manual on the Administrative Procedure Act at 
31-32 (1946); American-Trucking Association, Inc., v. United 


“S$. Rep. No. 1658, 85th Cong., 2d Sess., p. 1 (1958). 
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States, 344 U.S. 298, 318-320 (1953) ; Van Curler Broadcasting 
Corp. v. United States, 98 U.S. App. D.C. 432, 435, 236 F. 2d 
727, 730 (1956) ; Seatrain Lines, Inc. v. United States, 168 F. 
Supp. 819 (S.D.N-Y. 1958). The purpose of Section 4(b), 
supra, is not to limit agency consideration to matters contained 
in any formal record. As pointed out in the Attorney General’s 
Manual, supra, at 42, “* * * an agency hearing on proposed 
rules would be similar to a hearing before a legislative commit- 
tee, with neither the legislature nor the agency being limited to 
material adduced at the hearing.” Cf. Willapoint Oysters V. 
Ewing, infra at 174 F. 2d at 693. See also Section 2(e) of the 
Administrative Procedure Act (5US.C. 1001 (ce) ). 

The fact that the Commission receives material and informa- 
tion from others in industry, which it must retain as non-public 
in order to maintain a free flow of information between itself 
and industry, should not preclude the Commission from con- 
sidering such material and information when it adopts rules 
of general applicability. Appellant’s own letter to the Com- 
mission (J.A. 145) is an example of the necessity for a free 
flow of material and information between private industry 
and the Commission. Should the Commission become a source 
for industrial espionage it would be frustrated with regard to 
ite assigned functions. 

The appellant bases his contention upon the authority of 
Sangamon Valley Television Corp. v. United States, 106 US. 
App. D.C. 30, 269 F. 2d 221 (1959). This case, however, 
has no application to the instant case. There are a. multitude of 
features which so distinguish Sangamon from the instant case, 
that the former is rendered inapposite. 

In the Sangamon case there were attempts to influence mem- 
bers of the Federal Communications Commission by meetings 
“in privacy in [the commission members] offices. not while they 
were sitting in a body as the Commission”. These personal 
visits were made to all the commissioners’ offices. At various 
times every commissioner was made a luncheon guest by the 
person seeking to influence the actions of the Commission. No 
such private approaches to members of the Federal Trade Com- 
mission has occurred in the instant case. There have been no 
attempts to “influence”. Only material and information perti- 
nent to the subject matter has been considered. 
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Another additional factual distinction in the two cases is that 
in the Sangamon case, letters and telegrams were sent to the 
Commissioners after the closing of the record. See 269 F.2d at 
223. The receipt of these communications was therefore con- 
trary to the terms of the Commission’s own notice. See 269 
F. 2d at 224. At no time during the proceedings in the instant 
case did the Commission violate or contradict its own rules 
governing its rule-making procedures (16 C.F.R. § 2 (Supp. 
1959)), or any restriction or limitation imposed by its notices 
during the proceedings. Compare: Sangamon Valley Televi- 
sion Corp. v. United States, supra, footnote 7 and cases cited 
therein, and United Air Lines, Inc. v. C.A.B., — US. App. 
D.C. —, 281 F. 2d 53 (1950). 

Also distinctively significant in the two cases is the fact that 
in Sangamon, the ruling of the Commission deprived Spring- 
field of a television channel which had previously been allocated 
to it. In the instant case, appellant has not been eliminated 
from the competitive arena. Appellant began production of 
its fiber almost contemporaneously with the passage of the Act, 
and may still describe its fiber as “cross-linked” as well as retain 
its trade names of “Corval” and “Topel”. (See J.A. 112.) 

Moreover, in the Sangamon case, the issue revolved not only 
around the allocation of television channels between two com- 
munities, but also which of two contenders ultimately would be 
allowed the use of a television channel. Thus the Commission 
had before it a situation closely analogous to administrative 
adjudication of conflicting interests. In the instant case, peti- 
tioner seeks to create the impression that the situation here is 
one of a conflict between competitors in the manufacture of 
rayon fiber (Br. 22). This, however, is simply not the case. 
What the Commission did in following the announced purpose 
of Congress was to create generic categories of man-made fibers 
which categories apply generally to the entire industry. Cf. 
Van Curler Broadcasting Corp. v. United States, 98 U.S. App. 
D.C. 423, 236 F. 2d 727 (1956). It wasnot the purpose of Con- 
gress to create privileges or licenses for the use of a name at the 
expense of other manufacturers of basically the same fiber. 
Implementation of the Act by the Commission was not in- 
tended by Congress to be a “resolution of conflicting private 
claims to a valuable privilege” (Br. 22). The generic classifi- 
cations of man-made fibers were not intended to resolve or adju- 
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dicate conflicting interests or claims of individual manufactur- 
ers of one type fiber as they may-relate to another manufac- 
turer of the same type fiber. Individual manufacturers still 
have the opportunity to advertise and sell their products in 
competition with each other by the use of appropriate descrip- 
tive terms. See Section 4(b)(1) of the Act, 15 U.S.C. 70(b) 
(1), and Rules 16(b) and 42(c), 16 CFR. $§ 303.16 and 
303.42. Thus the instant case involves no adjudication be- 
tween competing interests. 

Appellant is hard pressed to equate the “resolution of con- 
flicting private claims” of Sangamon to fit the circumstances 
of this proceeding. It states “a favorable competitive posi-. 
tion in the struggle for consumer favor” (Br. 22) is the stake 
and again proclaims the high production costs of ite fiber. 
But the Act and the Rules issued thereunder are designed to 
protect the consumer,’ and do not insure the competitive posi- 
tion of any particular manufacturer. Any preference sought 
from the Commission must be laid at appellant’s door for it 
is seeking preferential treatment from the Commission in the 
form of a generic name different in basis than all the other 
generic names and for a fiber demonstrably composed of re- 


generated cellulose (J.A. 128, 129, 131, 143, 144). Moreover, 
the result reached in Sangamon is not possible here. That 
case was remanded to the Federal Communications Commis- 
sion to put on the record matter which might disqualify a 
commissioner or a recipient of the contested award. 


Iit. Neither the denial of appellant’s request for a different 
name, nor the adoption of the generic classification of rayon 
was arbitrary or capricious 


Appellant asserts (Br. 29) that the Commission was arbi- 
trary and capricious in applying its rayon classification to 
appellant’s fiber. .It says that the Commission predicated ita 
definition of rayon upon the assumption that appellant's fiber 
was regenerated cellulose. Appellant, for the purpose of this 
proceeding, apparently contends that this is not so. However, 

‘A troly high legislative purpose perhaps not fully appreciated by 
appellant for it describes it as‘a “statutory scheme [which] merely in- 
volves the prohibition of the use of a misleading name for. a product.” 
(Br. 18.) [Emphasis added.} ~ 
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according to: appellant’s own patent covering the process of 
manufacture, its fiber is produced through a “process for im- 
provirig the properties of regenerated cellulose fibrous mate- 
rial” (J.A. 128). [Emphasis supplied.] According to the 
claim contained in appellant’s patent (J.A. 142-144) what it 
really possesses is a patent for a method for “impregnating re- 
generated cellulose fibrous material (or staple fiber) with a 
heat hardenable resinous material.” Thus it is seen that ap- 
pellant’s process is for “impregnating” the basic fiber composed 
of regenerated cellulose. According to appellant’s patent many 
attempts have been made to treat cellulose materials with syn- 
thetic resinous materials of various types. Appellant’s process 
does so while the fiber is still in the gel state (J.A. 128). The 
heat hardenable resinous materials used in this process are 
those which have been customarily used in the textile industry 
in the past (J.A: 131). 

Brief reference to appellant’s patent reveals the following 
statements and descriptions of particular interest: 

This invention relates to a process for improving 
the properties of regenerated cellulose fibrous material 
and in particular to a process for introducing heat hard- 
enable resinous materials into regenerated cellulose 
fiber. [All emphasis supplied.] (J.A. 128.) 

It is an object of the present invention to provide a 
new, convenient and economical way for treating re- 
generated cellulose fibers with heat hardenable resin 
forming solutions (J.A. 129). 

The invention is applicable to regenerated cel- 
lulose. * * * (JA. 131.) 

A blanket of freshly spun never-dried viscose rayon 
fiber. * * * (JA. 138.) 

The procedure of Example I was followed to treat 
textile grade rayon fiber. * * * (J-A. 140.) 

The procedure of Example I was repeated using 
viscose rayon. * * * (J.A. 141.) 

‘In the above examples it may be seen that in all 
cases where :the final squeezing .of ‘the precondensate- 
impregnated rayon was sufficient to reduce the amount 
of liquid in the rayon (J.-A. 141). 
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ae * the rayon used. * * * A method for impreg- 
nating regenerated cellulose staple fiber. * * * (JA. 
‘143 and 144). 


* We also notice that the table (J.A. 141) contained in the 
patent shows the examples contained “Rayon Type” fibers as 
their starting point. No attempt was made ‘to indicate the 
number of times the description “regenerated cellulose” is con- 
tgined therein, but they are numerous. 

Thus it is apparent that cross-linked 
composed chiefly of regenerated cellulose 
appellant’s proposed definition for its product (J.A. 113) 
wherein this fact is acknowledged. : 
Appellant’s contention that the definition of rayon in Rule 
nds in part upon the asserted cross- 
linking achieved in e of the fiber. But cross- 


linking in rayon is n 


be achieved by a variety of means an 

performance characteristics.” 

_ There are many kinds of rayon,” all produced from the same 
fiber-forming substance, and they achieve many and varied 
performance characteristics (Appendix A attached to Defend- 
ant’s Motion for Summary Judgment). Even between the 


various cross-linked rayons there are achieved different per- 
formance characteristics (Appendix B, supra, n. 9). Appel- 
lant itself, assertedly achieving cross-linking in the manufac- 
ture of the fiber, produces two fibers with differences in charac- 
teristics and performances, and each produced for different end 
results.” 


a" See. generally : Monceiff, Man-Made Fibers, 3rd. Edition, Wiley 1957 at 
68-75. 

.*Nnessle, Creaseproofing Agents For Wash-and-Wear Finishing, Textile 
Industries, October 1959, pp. 116-127. See also Hearings Before Senate 

erstate and Foreign Commerce Committee on H.R. 469, 85th Cong., 2nd 

Sess. at 44 (1958) (Appendix B attached to Defendant's Motion for Sum- 
mary Jndgment). 

E ™* Man-Made Textile Encyclopedia, pp. 874-877 (1959). (Appendix C, 
attached to Defendant's Motion for Summary Judgment). 

Appellant's Advertisement, America's Tectile Reporter, February 18, 


1960 (Appendix D, attached to Defendant's Motion for Summary Judgment). 
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Appellant further contends (Br. 18) “* * * the Commis- 
sion has a duty convincingly to demonstrate ‘the necessity for 
requiring the unwanted name imposed by administrative fist 
in order to prevent deception and false advertising”. This is 
simply not a correct statement of the law applicable to this 
case. Appellant bases this conclusion upon language taken 
from context in the opinion of Willapoint Oysters v. Ewing, 
174 F. 2d 676, 697 (9th Cir. 1949), cert. denied, 338 US. 860 
(1949)2* The burden, however, rests upon the moving party 
(here the appellant) to overcome the presumption of validity 
of administrative action. Such was recognized in the Willa- 
point Oysters case at pp. 681 and 696 of 174 F.2d. See also 
United States v. Chemical Foundation, Inc., 272 Us. 1 
(1926); and Edwards v. Capitol Airlines, Inc., 84 US. App. 
D.C. 346, 351, 176 F. 2d 755, 760 (1949). 

Appellant also contends (Br. 29) “[t]he rayon definition is 
predicated in part on the fallacious assumption that Congress 
intended that only chemical factors 1 should be con- 
sidered * * * and that differing fiber performances character- 
istics should be completely disregarded.” In this regard it 
should ‘be noted that the performance claims by appellant 
(Br. 6 & 38) are similar to those claimed by the appellant in 
Bigelow Sanford Carpet Company, Inc: v. F.T.C., recently 
argued before a division of this Court, Nos. 15877 and 15894 
(Bigelow Sanford’s brief at 7, 8 and 17). With performance 
as the basis for classification, assuming standards could be 
established, there would be as many names as there are ‘uses 
for fibers. : 

The legislative history of the Act is replete with statements 
indicating the labeling required by the Act be on the basis of 
fiber content? Indeed, the purpose of the Act is “To protect 


the development of the regenerated cellulose industry. 

108 Cong. Rec. 14747 (1957) (Remarks of Mr. Harris) ; 108 Cong. Rec. 
14748-9 (1967) (Remarks of Mr. Mack); 108 Cong. Rec. 14748 (1967) 
Bemarks of Mr. Woverton) ; 108 Cong. Rec. 14752 (1957) (Remarks of Mr- 
Smith) ; 104 Cong. Rec. 18198 (1958) (Remarks of Mr. Magnuson) ; 8. Rep. 
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producers and consumers against misbranding and false.adver- 
- tising of the fiber content of textile fiber products”. (Em- 
phasis supplied.) See H.R. 469, 85th Cong, Ist Sess., 72 
Stat. 1717. : ; 
The Congress was basically concerned about how the con- 
sumer could be best informed regarding the textiles available 
on the market. But it was pointed out that performance 
characteristics methods of labeling were not practical. In- 
deed, the industry could not agree upon a standard along these 
lines. It was, therefore, the intention of Congress that the 
basis of the labeling should be fiber content reflected by generic 
names which in turn are predicated upon broad chemical com- 
position. See: Hearings Before the Senate Interstate & For- 
eign Commerce Committee on H.R. 469, 85th Cong., 2d Sess. 
at 19, 125, 165-167, 283 (1958); Statement of Mr. Smith in 
Hearings Before a Subcommittee of the Interstate & Foreign 
Commerce Committee House of Representatives, 85th Cong., 


¥. Chemical Foundation, Inc., supra; Edwards v. Capitol Air- 
lines, supra. Cf. Willapoint Oysters v. Ewing, 174 F.2d 675, 
696 (9th Cir. 1949). 
3658, 85th Cong, 2d Seas. (1958) at 3 Hearings Before a: Subcommittee 
of the House, Interstate & Foreign Commerce Committee on E.R. 460, 85th 
Cong., 1st: Sees. (2967) at 166-167, (Remarks of Mr. Trapnell, representa- 
tive of Dupont.) 
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With this background we believe it is helpful to examine the 
purpose for the establishment of generic names. The purpose 
of the act was to prevent false advertising and branding of fiber 
content. Prior to the adoption of the Commission’s Rules 

_and Regulations there existed so many trade names for man- 
made fibers (particularly rayon) that guch names became in 
themselves meaningless, if not deceptive. As the term “gen- 
eric” implies the Commission was given the duty of estab- 
lishing general categories for man-made fibers. It was the 
duty of the Commission under the Act to set up general classi- 
fications to enable the consumer to make some sense out of 
these endless trade names. It was not the Commission’s duty 
nor the purpose of the Act, to confer upon certain manufac- 
turers an advertising advantage over others producing gen- 
erally the same product. This result would obtain from 
appellant’s argument. 

While a separate generic classification may well save appel- 
lant advertising costs, this in no way entitles it toa new name. 
The manufacturers of other man-made fibers do not receive 
performance recognition by the very generic name established 
by the Commission. Appellant should be left to the use of its 
advertising dollar as are other rayon producers. Congress did 
not intend to provide a price advantage to one manufacturer 
over another. . » 

We observe that appellant’s proposed definition reveals that 
it too considers the composition or fiber forming substance to 
be the basic guide. Obviously tailor-made to insure the recog- 
nition of appellant’s individual fibers, the proposed definition 
also contains a basis, that of performance characteristics, com- 
pletely at variance with any other generic name contained in 

_ the Rules.- Such:a departure from the Congressional directive 
that classifieations be on the basis of the broad chemical com- 

_ position of the fiber would begin the return to the confusion 
caused by the multitude of meaningless trade names, which 
prompted the passage of the Textile Fiber Act. 

We submit, therefore, that upon appellant’s patently insuf- 
ficient showing of unreasonableness this Court ought not to 

“ sabetittité its’ judgnient for thiat'of the Federst Trade Comnits- 
sion regarding the basis for the definition of rayon. or thé té- 
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fusal of the’ Commission to grant appellant another name on 
a basis different than that used to establish all the other names. 
See Section 10 of the Administrative Procedure Act, 5 US.C. 
1009. Pacific State Box and Basket Co. v. White, 296 US. 
176, 186 (1985). American Telephone & Telegraph v. United 
States, 299 U.S. 232, 236 (1986). Cf. North Central Azrlines, 
Inc. v. C.A.B., 105 US. App. DC 207, 265 F. 2d 581 (1959). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Oxtver GascH, 
United States Attorney. 
Cari W. BELCHER, 
Frank Q. NEBEKER, 
Assistant United States Attorneys. 
PGap B. MoreHovse, 
Acting General Counsel 
Federal Trade Commission. 
Aan B. Hosses, 


Assistant General Counsel, 
Federal Trade Commission. 
Francis C. Mayer, 
Attorney, 
Federal Trade Commission. 
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. APPELLEES Have FAILED To JUSTIFY THE Com- 
MISSION’S REFUSAL TO D1scLosE SECRET CoM- 
MUNICATIONS BY APPELLANT’S COMPETITORS ON 
THE MERITS oF APPELLANT'S CLAIMS 


(a) This is not a case of refusal to disclose ref- 
erence material or communications from im- 
partial agencies 


(b) This is not a case of “industrial espionage” . 
(c) The Sangamon case cannot be distinguished 
(i) Irrelevance of favors conferred 


(ii) Irrelevance of non-violation of the 
Commission’s rules 


(iii) Irrelevance of amount of damage ... 


(iv) Adversary nature of the proceeding .. 


_ APPELLEES Have FAILED To JUSTIFY THE OMIS- 
SION OF THE REQUIRED STATEMENT OF BASIS 
AND PURPOSE 


(a) Alleged “chemical composition” 1 
cient as a basis 


(b) Appellant’s alleged knowledge is irrelevant. 11 


(c) The prejudice to appellant is manifest 
(d) Summary 
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III. Appetreres Have FAILep To REBUT APpPEL- 
LANT’s SHOWING THAT THE CoMMISSION’S 
Action Was ARBITRARY AND CAPRICIOUS ---- 


(a) Appellees’ suggestion that appellant’s new 
fiber is really composed of regenerated cellu- 
lose is incorrect 


(b) Fibers cross-linked in the process of manu- 
facture are not comparable to fabrics cross- 
linked in the piece 


(c) The suggestion that it is impractical for the 
Commission to consider performance differ- 
ences in establishing fiber categories is ab- 
surd and contrary to fact 


(d) Congress did not intend that the Commis- 
sion should limit its consideration to purely 
chemical factors in establishing generic cate- 
gories 


(e) Appellant receives no improper competitive 
advantage from a separate generic name if 
its fiber is in fact different from rayon .... 


(£) Appellant’s application did not involve a re- 
quest for special treatment 


Conclusion 
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The principal theme of appellees’ brief is the oft- 
repeated insinuation that appellant’s new cross-linked cellu- 
losic fiber is really just another kind of conventional rayon 
fiber, despite the uncontroverted allegations of appellant’s 
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complaint and a substantial supporting record to the con- 
trary. That atmosphere pervades not only appellees’ at- 
tempted justification of obvious procedural shortcuts but 
also their discussion of the merits. Nowhere in their brief, 
however, do they even attempt to refute by any reference 
to the record appellant’s proof that its new fiber has prop- 
erties radically different from rayon. The resulting fact that 
so many of appellees’ contentions rest upon a completely 
unproved premise can profitably be kept in mind in connec- 
tion with our ensuing discussion of certain specific points 
raised by appellees. 


Argument 
I 


APPELLEES HAVE FAILED TO JUSTIFY THE COM- 
MISSION’S REFUSAL TO DISCLOSE SECRET COMMUNICA- 
TIONS BY APPELLANT’S COMPETITORS ON THE MERITS 
OF APPELLANT’S CLAIMS 


Appellees have not given any sufficient reason why the 
requirement of full and fair disclosure of competitors’ rep- 
resentations on the merits, so emphatically endorsed by this 
Court in the Sangamon* case, is not equally applicable in 
this proceeding. 


(a) This is not a case of refusal to disclose reference material 
or communications from impartial agencies. 


Appellees initially attempt to sidestep appellant’s argu- 
ment. They suggest that appellant makes the broad claim 
that the Rules are “deficient because the Commission con- 


*Sangamon Valley Television Corp. v. United States, 106 U. S. 
App. D. C. 30, 269 F. 2d 221 (D. C. Cir. 1959). 
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sidered certain matters within its knowledge and not avail- 
able to the appellant” (appellees’ brief, p. 10) and thatthe 
Commission must disclose to “one manufacturer” “all” 
material and information considered by it (appellees’ brief, 
p. I). Their brief goes on to cite a variety of cases and 
authorities for propositions not here in issue at all, viz., 
that rule-making under Section 4(b) of the Administrative 
Procedure Act need not meet the formal requirements 
prescribed for an adjudication or for rules required by 
statute to be made on the record after hearing, and that 
an agency is not limited in rule making to considering 
exclusively those matters contained in the public file. 

It has been abundantly clear from the very outset of this 
proceeding that appellant’s complaint is not at all directed 
to the utilization by the Commission of reference material 
in its files, or of information received as a result of inquiries 
directed to governmental or other impartial agencies. Nor 
does appellant suggest that only it should be entitled to 
access to the information sought. Appellant does contend, 
however, that the Commission could not properly refuse to 
place on the public record, for comment by appellant and 
any other interested party, representations on the merits 
made by competitors having an adverse interest to appellant 
and thus directly interested in the breadth of the generic 
categories to be established under the Rules. This is not at 
all a question of the propriety of Commission reliance on 
undisclosed reference material, or general knowledge and 
expertise—it is in a very real sense a matter of non- 
disclosure of secret communications to the judge from 
opposing parties in the litigation. 


(b) This is not a case of “industrial espionage”. 


Appellees then suggest that there is a public interest to 
be served in permitting an administrative agency to rely on 
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confidential communications from informants within the 
various industries over which that agency has supervision 
(appellees’ brief, p. 11). To hold that such communications 
must be disclosed, say appellees, would be to make the 
agency “a source for industrial espionage” and would frus- 
trate it with regard to its assigned functions (appellees’ 
brief, p. 11). 

It may be observed in passing that if a manufacturer’s 
request for disclosure of material submitted by a competitor 
with regard to the merits of the manufacturer’s proposal 
can so summarily be dismissed as an attempt at industrial 
espionage, the way is easily opened for the competitor to 
avail himself of an unconscionable advantage simply by 
designating his submission confidential. But even if the 
suggested rationalization for the abandonment of basic pro- 
cedural safeguards is acceptable in an appropriate case, 
there is no justification for its application here. 

The Commission has never contended that the secret 
communications in this case involved competitors’ trade 
secrets or anything of the sort. And if any party stands to 
be harmed by secret discussion of the merits of appellant’s 
application for a separate generic name for a new fiber 
which so far has been manufactured only by appellant, that 
party surely is appellant. Indeed, as appellees point out, 
when appellant initially approached the Commission with 
regard to the establishment of a generic name for its new 
fiber, it asked that the Commission keep confidential certain 
information which was the subject of pending patent ap- 
plications (JA 145-6). Appellees do not mention, however, 
that the Commission declined to receive the material offered 
by appellant on a confidential basis, with the result that 
appellant simply removed that material from its submission 
and submitted the remaining material for the Commission’s 
public record. If the Commission felt it improper not to 
make public sensitive information submitted by appellant 


with regard to appellant’s own manufacturing process, it 
is inconceivable that there can be any adequate justification 
for the Commission’s refusal to disclose to appellant upon 
its request communications by appellant’s competitors con- 
cerning its application. 


(c) The Sangamon case cannot be distinguished. 


The underlying principle of the Sangamon case cannot 
be dismissed by appellees’ lengthy superficial effort to dis- 
tinguish it from the instant case in factual detail (appellees’ 
brief, pp. 11-13).* 


(i) Irrelevance of favors conferred. To be sure, in 
Sangamon the party trying secretly to influence the FCC’s 
decision had approached the commissioners individually, 
rather than as a group, and, in addition, had distributed 
gifts and free meals (appellees’ brief, p. 11). There is 
nothing in the record to indicate whether or not those or 
similar circumstances were present in this case. However, 
it is clear from the Sangamon opinion that such circum- 


*Van Curler Broadcasting Corp. v. United States, 98 U. S. App. 
D. C. 432, 236 F. 2d 727 (D. C. Cir. 1956), cert. denied, 352 U. S. 
935 (1956), the only case cited by appellees having any bearing on 
the Sangamon principle, is not! at all in point here. First, the 
ex parte views there obtained by the FCC were received by it in 
connection with a nation-wide investigation of the intermixture prob- 
lem and entirely independently of the proceedings under review in 
the case before the court. Secondly, as the court pointed out in 
Sangamon, the FCC in Van Curler did not consider those ex parte 
views in connection with the administrative action that was before 
the court for review. 106 U. S. App. D. C. at 33, 269 F. 2d at 224, 
n. 6. Here, in striking contrast, the Commission concedes that it 
received the secret communications from appellant’s competitors in 
connection with the rayon definition and appellant’s application 
(JA 76-7, 113-4), and that it relied in part on these communications 
in determining to deny that application and establishing the final 
rayon definition (JA 115; see also the statement in appellees’ brief, 
p. 11, that “[o]nly material and information pertinent to the subject 
matter has been considered.’’). 
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stances were not regarded as in any way controlling. The 
fatal defect in Sangamon, just as in this case, was that 
secret representations on the merits had been made to 
members of the decision-making body in an effort to in- 
fluence the result, which the other parties could not rebut 
because those representations were not disclosed to them. 


(ii) Irrelevance of non-violation of the Commission’s 
Rules. Appellees also try to distinguish Sangamon on the 
ground that the secret communications involved a violation 
of the Commission’s own rules (appellees’ brief, p. 12). 
That suggestion is somewhat surprising in view of the 
position taken by the Department of Justice in its San- 
gamon brief, which stated, in part: 


“More broadly, we urge that, even were the Com- 
mission’s procedure silent on this score, considera- 
tions of basic fairness would require a ban on ex 
parte pleas in this type of administrative proceed- 
ing, ...”* (Emphasis supplied.) 


Furthermore, the most cursory reading of this Court’s opin- 
ion demonstrates that the decision was not based primarily 
on a violation of the FCC’s own rules at all, but on the 
broader ground that where a rule-making proceeding in- 
volves the “resolution of conflicting private claims to a 
valuable privilege, . . . basic fairness requires such a pro- 
ceeding to be carried on in the open. . . .” 106 U. S. App. 
D. C. at 33, 269 F. 2d at 224. This Court’s opinion there- 
after went on to give, simply as “another reason” for 
reopening the proceeding, the fact that the Commission’s 
receipt of ex parte communications had violated its own 
rules. Ibid. 


*Brief of United States on Remand, pp. 9-10, Sangamon Valley 
Television Corp. v. United States, 106 U. S. App. D. C. 30, 269 F. 
2d 221 (D. C. Cir. 1959), 


7 


(iii) Irrelevance of amount of damage. Appellees sug- 
gest that in Sangamon the possible adverse effect of the 
secret communications was more severe on the aggrieved 
party, because there the City of Springfield had been de- 
prived of a previously allocated television channel while 
here appellant can still market its fiber (albeit under a 
competitively disadvantageous name)* (appellees’ brief, 
p. 12). But the amount of damage which may have been 
inflicted upon a participant in a rule-making proceeding by 
secret communications from competitors simply cannot be 
made the standard for determining whether the communi- 
cations are improper or not. The question is whether, as a 
basic principle of fair play, it is right or wrong for such 
activities to be carried on by adversaries under the cloak of 
secrecy. Nor can a reviewing court properly be expected to 
engage in speculation on the extent to which the aggrieved 
party’s interests are adversely affected. That is not to sug- 
gest that the secret communications which figured in the 
Commission’s determination to require appellant’s fiber to 
be called rayon may not thereby cause appellant just as 
much economic loss, measured in terms of dollars and cents, 
as the ex parte interviews in Sangamon may have imposed 
on the disappointed television licensee (see JA 71-4, 83-5, 
87-90). 


(iv) Adversary nature of the proceeding. Finally, ap- 
pellees deprecate the adversary nature of the rule-making 


*In fact, of course, the City of Springfield was not a party 
aggrieved by the decision, and was not even involved in the pro- 
ceeding; it was the Springfield licensee which was adversely affected. 
That licensee was not eliminated from the competitive arena by the 
decision, since it could have applied for a St. Louis channel, although 
at some competitive disadvantage. 
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proceedings, in contrast with that obtaining in Sangamon.* 
They point out, correctly enough, that the Act did not con- 
template that the Commission, in establishing generic 
names, should confer upon a particular manufacturer a 
privilege or license to enjoy the exclusive use of a name “at 
the expense of other manufacturers of basically the same 
fiber” (appellees’ brief, p. 12). But they conveniently fail 
to recognize that the very question involved in the rule- 
making proceeding in so far as appellant’s fiber was con- 
cerned was whether that fiber was basically the same as 
rayon or something new and different. They also overlook 
the fact that the generic name by which the Commission 
would require that fiber to be designated was unquestion- 
ably an important competitive factor in the successful 
marketing of that product (JA 72-4, 83-5, 87-9). It is there- 
fore naive to suggest that the submissions by appellant’s 
competitors on the issue whether cross-linked cellulosic 
fibers should be described as rayon or by some other generic 
name did not involve a struggle for a favorable competitive 
position, in much the same sense as in the Sangamon case. 
The very fact that those competitors thought it worth their 
while to make secret representations on the subject can only 
suggest that they foresaw a possible competitive advantage 
to be derived from those in camera efforts. 


(d) Summary. 


Despite appellee’s efforts to cloud the issue, they must 
concede that competitors of appellant were permitted to 


*Sangamon. is incorrectly characterized by appellees as involving 
the question of which of two contenders ultimately would be allowed 
the use of a television channel (appellees’ brief, p. 12). The issue 
was by no means that clear-cut. The actual issue was whether a 
television channel in Springfield should be reallocated to St. Louis. 
The outcome of the proceeding would determine which of several 
parties who participated in the hearings would have a competitive 
advantage (by reason of local ownership and other factors) in seeking 
a license for that channel. 
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make secret representations to the Commission with regard 
to the merits of appellant’s claims, and then were immunized 
from effective rebuttal by the Commission’s refusal to dis- 
close those communications to appellant (JA 115). They 
must also concede that the Commission relied in part on 
those representations in reaching a decision adverse to 
appellant in this case (JA 115). The Commission has 
shown no justification for its refusal to make disclosure, 
and in closely similar circumstances this Court has ex- 
pressly held that such non-disclosure cannot be condoned. 
The Commission’s decision to deny appellant’s application 
for a separate generic name and to require its new fiber to 
be called rayon thus rests on an improper procedural basis, 
and cannot stand. 


0 


APPELLEES HAVE FAILED TO JUSTIFY THE OMISSION 
OF THE REQUIRED STATEMENT OF BASIS AND PURPOSE. 


Appellees implicitly concede that the Rules promulgated 
by the Commission under the Act do not contain any spe- 
cific statement of basis and purpose (appellees’ brief, pp. 
8-9). The excuses they offer for that omission simply do 
not survive analysis. 


(a) Alleged “chemical composition” is insufficient as a basis. 


Appellees argue primarily that the notice of hearing, 
the preamble to the Final Rules and Regulations and the 
Rules themselves sufficiently spell out the basis and pur- 
pose for such Rules (appellees’ brief, p. 8). When pinned 
down as to what the basis is for Rule 7(d), however, the 
only thing that they can point to is the chemical composi- 
tion of the fiber as described in the rayon definition, now 


10 


claimed to be “generically regenerated cellulose” (appellees’ 
brief, p. 9). That claim is demonstrably incorrect in the 
case of appellant’s cross-linked cellulosic fiber (appellant’s 
brief, pp. 23-30; infra, pp. 13-6). But even assuming, 
arguendo, that all the fibers covered by such definition 
were “generically regenerated cellulose”, none of the docu- 
ments mentioned gives the slightest inkling why the 
Commission decided that all such fibers (including cross- 
linked cellulosic fibers) should be called rayon.* If the 
requirement of a statement of basis and purpose is to serve 
any useful function in the process of judicial review, surely 
the Commission was bound here at least to explain why 
it was “necessary and proper for administration and en- 
forcement” of the Act (72 Stat. 1721, USC, Title 15, 
§ 70e(c)) to include all such fibers within the rayon cate- 
gory—or, in other words, why it was necessary and proper 
to do so in order to accomplish the Act’s purpose of pro- 
tecting producers and consumers against misbranding and 
false advertising (72 Stat. 1717). 

The inadequacy of purported chemical composition, 
without more, as a sufficient basis for Rule 7(d) is high- 
lighted by appellees’ own brief. Counsel for the Commission 
have in that brief recognized the need to justify to this 


*To be contrasted is Logansport Broadcasting Corp. Vv. United 
States, 93 U. S. App. D. C. 342, 345-6, 210 F. 2d 24, 27-8 (D. C. 
Cir. 1954), which, although cited by appellees, hardly supports their 
position. There a party challenging the nationwide television allo- 
cation system established by the FCC in its Sixth Report and Order 
dated April 14, 1952, and in particular the allocation therein of 
Channel 10 to Terre Haute, argued that the FCC had erred in 
failing to publish a statement demonstrating that it had considered 
alt relevant evidence. In fact the FCC’s Sixth Report and Order 
exceeded 195 closely-printed pages of the Federal Register, com- 
posed almost entirely of a detailed discussion of facts and arguments 
developed at the public hearing. 17 Fed. Reg. 3905-4100 (1952). 
This Court held that the detailed explanation given for the Channel 
10 allocation, id. at 3961-2, adequately complied with the require- 
ment of Section 4(b) that a concise general statement of basis and 
purpose be incorporated into the Rules. 
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Court the Commission’s alleged exclusive reliance on chemi- 
cal composition in determining the breadth of the rayon 
fiber category, and have attempted many explanations, both 
of fact and law, in support thereof (e.g., appellees’ brief, 
pp. 13-9). Yet not a single one of those explanations is 
suggested in the Rules themselves or in any other authorita- 
tive Commission statement. 


(b) Appellant’s alleged knowledge is irrelevant. 


Appellees also suggest that appellant is “in no position 
to complain about lack of knowledge of the basis and purpose 
of the Rules” because it learned the basis and purpose for 
the Rule involved in conferences between appellant and the 
Commission’s staff before the Rules were promulgated 
(appellees’ brief, pp. 8-9). The record does not support 
that contention at all* and appellant unequivocally denies 
it. But disclosure to appellant is completely irrelevant to the 
issue here. The obvious reason for the basis and purpose 
requirement is to make available to the reviewing court, 
and not merely to the parties, a sufficient indication of the 
grounds upon which the agency acted in order to permit 
the court intelligently to perform its function of judicial 
review. 


(c) The prejudice to appellant is manifest. 


It borders on the frivolous to argue, as appellees also 
do, that appellant has been “unable to demonstrate wherein 
it has been prejudiced by the asserted lack of such state- 
ment” (appellees’ brief, p. 8). Previous to the promulga- 


*Appellees’ contention is particularly surprising in the light of 
their admissions that the Commission’s staff refused to disclose to 
appellant (a) the contents of the Final Rules while they were under 
consideration (JA 116) or (b) the substance of the secret communica- 
tions from appellant’s competitors upon which the rayon definition 
was in part based (JA 115). 
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tion of the Rules in June, 1959, appellant had for almost a 
year successfully marketed its new fiber under a generic 
description other than rayon, without any suggestion from 
anyone that such description was in any way misleading. 
By the adoption of Rule 7(d) appellant was saddled with 
the burden of describing that new fiber by the generic name 
rayon—a designation which it regarded as arbitrary and 
capricious, misleading to the public and economically dis- 
advantageous to it (JA 72-4, 84-5, 89-90). Appellant is 
therefore clearly entitled to an opportunity to prove to this 
Court that the grounds upon which the Commission actually 
relied in adopting Rule 7(d) were improper or insufficient 
in light of the Congressional mandate. The absence of an 
authoritative Commission statement sufficient to disclose 
those grounds deprives appellant of that opportunity. And 
if it be suggested that prejudice to appellant is avoided 
because it can challenge in this Court the justifications for 
Rule 7(d) advanced by Commission counsel in the press of 
litigation, the answer is that the Court by relying on those 
explanations in lieu of a statement of basis and purpose 
might base its decision on grounds upon which the Com- 
mission never relied at all, or which it may even have re- 
jected. It was just such considerations that prompted the 
Supreme Court to invalidate agency action in SEC v. 
Chenery Corp., 318 U. S. 80, 92 (1943), saying in part: 


“But the difficulty remains that the considera- 
tions urged here in support of the Commission’s 
order were not those upon which its action was 
based. . . .” 


(d) Summary. 


The Commission has not merely failed rigidly to comply 
with strict technical requirements in its omisson of a proper 
statement of basis and purpose here. The difficulty is far 
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more basic and prejudicial. For the Commission has not 
given this Court any informed basis on which to evaluate 
the Commission’s apparent conclusion that it was necessary 
and proper, in order to accomplish the purpose of the Act 
to avoid misbranding and false advertising, drastically to 
expand the long-established definition of rayon to cover a 
new and different fiber which not only had never previously 
been known as rayon but which had over a considerable 
period of time become commercially known and accepted as 
completely different from rayon. That omission deprives 
Rule 7(d) of any support in so far as it applies to appel- 
lant’s fiber. 


mi 


APPELLEES HAVE FAILED TO REBUT APPELLANT'S 
SHOWING THAT THE COMMISSION’S ACTION WAS ARBI- 
TRARY AND CAPRICIOUS. 


The omission by the Commission of a sufficient state- 
ment of basis and purpose for Rule 7(d) is a fatal defect 
in the Rule, and this Court need go no further in order to 
conclude that the Rule is invalid as applied to appellant’s 
fiber. Nevertheless, the suggested bases which appellees’ 
counsel now belatedly advance for the rayon definition (none 
of which were mentioned in the Rules) demonstrate that, 
if those were indeed the grounds upon which the Commis- 
sion acted, its action was clearly arbitrary and capricious. 
Those suggested bases will, so far as possible, be considered 
in the order discussed by appellees. 


(a) Appellees’ suggestion that appellant’s new fiber is really 
composed of regenerated cellulose is incorrect. 


Appellees initially question appellant’s showing that its 
cross-linked cellulosic fibers are composed of a different 
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chemical compound than regenerated cellulose (appellees’ 
brief, pp. 13-5). They point to statements in appellant’s 
patent description wherein appellant’s cross-linking process 
is described in terms of treating regenerated cellulose or 
rayon fibers, following the necessary practice of patent 
attorneys in describing the new in terms of existing vocabu- 
lary.* Their argument, however, completely overlooks the 
precise definition of the term “fiber” contained in the Act. 
That term is defined in Section 2(b) of the Act as 


“...a unit of matter which is capable of being 
spun into a yarn or made into a fabric by bonding or 
by interlacing in a variety of methods including weav- 
ing, knitting, braiding, felting, twisting, or webb- 
ing, and which is the basic structural element of 
textile products.” 72 Stat. 1717, USC, Title 15, 
§ 70(b) (1958). (Emphasis supplied.) 


In other words, a substance is not a fiber within the mean- 
ing of the Act until it has reached such a state that it can be 
spun into a yarn or made into a fabric. All the references 
in the patent description to “regenerated cellulose” or “ray- 
on” are, as the title of the patent makes clear, to “regen- 
erated cellulose fibrous material wherein said material is 
treated while still in the gel state’. (Emphasis supplied.) 
Such fibrous material in the gel state cannot possibly be 
spun into a yarn or made into a fabric and is therefore not 
a fiber as that term is defined in the Act.** Reference to 


*It may be observed that the Commission could not possibly have 
used the patent description as a basis for denying appellant’s appli- 
cation because it was not submitted to the Commission and was not 
even made public until after the Rules were promulgated. 

**]t is significant that, although patent counsel could not possibly 
have had the Act in mind in drafting the patent description well over 
a year before the Act was even passed, there is not a single reference 
in the entire description to the completed fiber suitable for textile use 
as being rayon fiber or regenerated cellulose fiber. And even if the 
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such fibrous material as regenerated cellulose or rayon is 
therefore hardly the concession appellees contend. 

The patent description in addition makes clear that the 
heat-hardenable resins (i.e., the cross-linking agents) are 
applied to the gelatinous fibrous material before the fiber 
manufacturing process is ever completed and a dried fiber 
capable of being spun is created. The result of the applica- 
tion of those cross-linking agents is to cause radical changes 
in chemical composition before completion of fiber manu- 
facture (e.g., JA 104). Thus the patent taken as a whole 
is completely consistent with the proof before this Court 
that the fiber produced by appellant’s cross-linking process, 
as the term fiber is defined in the Act, is composed to the 
extent of over 99% by weight of compounds chemically 
different from regenerated cellulose (JA 110). 

Perhaps recognizing the infirmity of their contention 
with regard to the patent, appellees on various occasions 
throughout their brief refer to appellant’s fiber as being 
composed “chiefly” of regenerated cellulose or regenerated 
cellulose “with a minimum of substituents” (e.g., appellees’ 
brief, pp. II, 9, 15, 17). In that connection they presum- 
ably have reference to the definition of rayon in Rule 7(d) 
as “a manufactured fiber... composed of regenerated 
cellulose in which substituents have replaced not more than 
15% of the hydrogens of the hydroxyl groups”. Appellees 
offer no explanation as to why substituent replacement of 
not more than 15% of the hydrogens should be regarded 
patent application had expressly conceded that the completed fiber 
was composed of regenerated cellulose, it would be the height of 
injustice to conclude that such concession, written for a purpose 
entirely unrelated to the reqirements or purposes of the Act and 


without the additional knowledge of the improved textile properties 
of the fiber developed after preparation of the patent application, 


must forever bind appellant—particularly since appellant for many 
months marketed those new fibers under a non-deceptive generic 


name (JA 112), until required by the Rules to do otherwise. 
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as “minimum”. It would rather appear to be more ap- 
propriately described as “maximum”. For example, ap- 
pellant’s fiber falls within that definition, and it would 
seem hard to characterize that fiber as “regenerated 
cellulose with a minimum of substituents” when it is over 
99% by weight composed of a different chemical compound 
than regenerated cellulose (JA 110). Indeed, there is not 
any known cellulosic fiber, except acetate (distinguished 
from rayon by a different generic name), in which sub- 
stituents have replaced as much as 5% of the hydrogens 
of the hydroxyl groups (JA 109). 


(b) Fibers cross-linked in the process of manufacture are not 
comparable to fabrics cross-linked in the piece. 


In an apparent effort to demean the distinctive charac- 
teristics of appellant’s new cross-linked fibers, appellees 
point out that for a number of years rayon has been “cross- 
linked in the fabric” (i.e., by commonly-used fabric finish- 
ing processes), and that the constituent fiber is still regarded 
as rayon (appellees’ brief, p. 15). However, such finishing 
processes are basically different from fiber manufacturing 
processes, since in the former the cross-linking occurs after 
the fiber has been created, spun into yarn, woven into 
fabric, dyed, and so forth, while in the latter it takes place 
before the completed fiber ever exists. Appellant’s fibers 
are, concededly, the first fibers to be exploited commercially 
which have been cross-linked in the process of fiber manu- 
facture (JA 118). The properties of fabrics made from 
fibers cross-linked in the process of fiber manufacture are 
materially different from those found in fabrics cross- 
linked in the piece (JA 106-7) and in some instances the 
exact opposite. For example, “cross-linking in the piece” 
emphasizes the already comparatively thin, smooth and firm 
characteristics of rayon fabrics, while cross-linked fibers 
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are used for fabrics which are inherently bulky, fibrous and 
soft (JA 107).* 


(c) The suggestion that it is impractical for the Commission 
to consider performance differences in establishing fiber 
categories is absurd and contrary to fact. 


Appellees next try to justify the Commission’s conceded 
refusal even to consider performance characteristics in 
establishing the generic rayon category on the basis of 
practical considerations. They begin by pointing out that 
different types of rayon have varying performance charac- 
teristics, as do appellant’s two types of cross-linked fibers. 
There is nothing at all remarkable that those variations 
exist since, as the Commission’s public statement issued 
upon promulgation of the Rules establishing generic names 
noted, “[e]ach generic covers a class of fibers which differ 
more or less widely in chemical composition as well as in 
certain properties, just as the natural fibers ‘wool’ and 
‘cotton’ differ widely in value, properties, and serviceability”’ 
(JA 183). At any rate, such existence of performance 
variations within fiber categories is apparently regarded 
by appellees as demonstrating the impracticability of con- 
sidering such characteristics at all in determining the 
breadth of generic categories. Thus they state (appellees’ 
brief, p. 16) that “[w]ith performance as the basis for 


*]t should also be noted that the Act is expressly concerned with 
the determination of the generic name of the constituent fiber, “the 
basic structural element of textile products”. 72 Stat. 1717, USC, 
Title 15, §70(b) (1958). Fabric finishing processes have always 
been, and under the Act are, regarded as irrelevant in making that 
determination (JA 118; Hearings on H. R. 469 before the Senate 
Committee on Interstate and Foreign Commerce, 85th Cong., 2d 
Sess. 278, 280, 284 (1958); see also JA 158). Thus the fact that 
rayon fiber cross-linked in the piece is still called rayon fiber cannot 
properly have any bearing on the question by what generic name a 
fiber produced by a cross-linking process should be designated. 
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classification, assuming standards could be established, there 
would be as many names as there are uses for fibers.” That 
argument is manifestly absurd. Performance differences 
between any two fibers should not in and of themselves 
require the use of separate generic names unless to describe 
both fibers by the same name would create confusion and 
deception among consumers. Thus the Commission in es- 
tablishing the breadth of generic fiber categories simply 
has to draw the line where differences in fiber properties 
of interest to the consumer are sufficiently great to make it 
important that the consumer be able to differentiate between 
given fibers by the establishment of a separate generic 
classification.* The Commission clearly recognized that 
fact in the past by establishing a separate generic name for 
cellulose acetate fibers in 1951 (discussed in detail in our 
main brief, pp. 4-5, 35). Indeed, the Commission would 
appear to have relied heavily on differences in performance 
characteristics in the case of at least certain generic names 
established under the Act.** 


*The establishment of several additional generic names for cellu- 
losic fibers, predicated on significant distinguishing performance 
characteristics, would hardly result in a disproportionate number of 
generic names in the cellulosic field. Over 60% by weight of all the 
man-made fibers produced in this country are cellulosic fibers, yet, 
under the Rules, such fibers are now designated by only two generic 
names, rayon and acetate (JA 117). In contrast, for the less than 
40% of other man-made fibers manufactured here, the Commission 
has already established no less than 14 generic names (JA 28-32). 

**For example, a distinction is made between acrylic and moda- 
crylic fibers (Rules 7(a) and 7(b)) depending upon whether or 
not the polymer is composed of 85% or less than 85% by weight of 
acrylonitrile units. That distinction would appear to have been based 
on the testimony of Dr. Hicks of du Pont, in which he emphasized 
that the 85% level was “the point at which additives or modifiers 
begin to detract from the performance of the fiber . . . in such areas, 
among others, as flammability, heat sensitivity and shrinkage.” Of- 
ficial transcript of proceedings before the Federal Trade Commis- 
sion, In the Matter of Textile Fiber Products Identification Act, 
FTC Docket No. 206-1, March 11, 1959, p. 484. 
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(d) Congress did not intend that the Commission should 
limit its consideration to purely chemical factors in 
establishing generic categories. 


Appellees then shift to the contention that Congress, 
having concluded that performance labelling was imprac- 
tical, necessarily intended that generic categories be “predi- 
cated upon broad chemical composition” (appellees’ brief, pp. 
16-7). In their summary of argument they say that “[t]o 
have used performance characteristics as a basis . . . would 
require labelling as to the end use intended for the textile 
fiber” (appellees’ brief, p. 8)—a proposition so manifestly 
fallacious (see our main brief, pp. 30-4) that it is not even 
mentioned in the argument proper. Nor is there anything 
in the authorities cited by appellees to suggest that the so- 
called “broad chemical composition” test (whatever that 
may mean) was intended by Congress to exclude considera- 
tion of differing performance characteristics. As pointed 
out in our main brief (appellant’s brief, p. 34), it is per- 
fectly proper for the Commission to define a generic class 
of fibers in terms of chemical composition, if that is a 
convenient method of definition. But how “broad” is the 
category defined in terms of chemical composition to be? 
The intention of Congress that performance characteristics 
were to be considered in developing the breadth of such 
classifications is unequivocally demonstrated in the legisla- 
tive history (appellant’s brief, pp. 40-50) and, in light of 
previous Commission practice in the case of acetate fiber 
(id., pp. 34-5), would seem utterly irrefutable. 


(e) Appellant receives no improper competitive advantage 
from a separate generic name if its fiber is in fact dif- 
ferent from rayon. 


Appellees go on to argue that Congress never intended 
that the Commission should establish separate generic cate- 


20 


gories in order to confer upon certain manufacturers an 
advertising or price advantage over other producers of 
“generally the same product” (appellees’ brief, p. 18). While 
no one can take issue with that argument, it obviously begs 
the question as to whether appellant’s new fiber is “generally 
the same product” as rayon or not. If it is not “generally 
the same product”, appellant is placed at an unfair adver- 
tising and price disadvantage by the requirement that it 
describe its fiber as rayon—a result which Congress did not 
intend either, and which also thwarts the purpose of the Act 
to protect the consumer against misbranding. 


(£) Appellant’s application did not involve a request for 
special treatment. 


Appellees conclude by at least implying that the defini- 
tion for cross-linked cellulosic fiber proposed by appellant 
in its application was “tailor made” to fit its fiber while 
excluding all other cross-linked fibers (appellees’ brief, p. 
18). Suffice it to say when appellant first raised with the 
Commission the subject of a separate generic name it ex- 
pressly requested the Commission’s views as to whether, 
its proposed definition should be narrow and provisional, 
or whether it should be sufficiently broad to include other 
cross-linked fibers to be developed by it and other producers 
in the future (JA 145-6). As for the somewhat incompre- 
hensible suggestion that appellant sought a definition for its 
new fiber on a different basis than that utilized for any other 
fiber (appellees’ brief, p. 19) appellant did not know how 
the other fibers would be defined prior to promulgation of 
the Rules (JA 116): furthermore, appellant has never as- 
serted any objection to a Commission-established definition 
for such new cross-linked fiber category. And surely mere 
dissatisfaction with the form of words chosen by appellant 
for the definition cannot properly justify a Commission 
conclusion that appellant’s fiber was rayon. 


(g) Summary. 


It will always be open to the Commission in the proper 
exercise of its informed discretion to determine, on the 
basis of the facts presented in a proper proceeding, that 
a particular fiber for which a new generic name is sought 
is not sufficiently different to warrant a separate and dis- 
tinct name. Here, however, it is obvious that, if appellees’ 
contentions are to be accepted at face value, the Commis- 
sion has not properly exercised its expertise at all—it has 
simply abdicated its responsibility to consider those fiber 
characteristics which are of importance to the consumer, 
in direct contravention of the clearly expressed intention of 
Congress. 


Conclusion 


The Commission’s broadening of the generic name 
rayon to include fibers never before known as rayon, with- 
out disclosure of adversaries’ representations in the secret 
record, without any sufficient statement of the basis and 
purpose of such action, and without any substantive sup- 
port in the public record, cannot be approved by this Court. 
The Commission, in effect, invites this Court, members of 
the textile industry and the public alike to step through its 
Looking Glass and, like Humpty Dumpty, says: “When we 
use a word, it means just what we choose it to mean— 
neither more nor less.” Appellant has a right to inquire 
whether the Commission, on the basis of this record, “can 
make words mean so many different things.’”* Appellant 


*CARROLL, ALICE’s ADVENTURES IN WONDERLAND & THroucH 
tHE Looxinc Grass 186 (Signet ed. 1960). 
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respectfully urges that this Court give its answer in the 
negative. 


January 30, 1961. 
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